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TEAGUE P. PATERSON, SBN 226659
VISHTASP M. SOROCUSHIAN, SBN 278895
BEESON, TAYER & BODINE, APC

483 Ninth Street, 2nd Floor’

Oakland, CA 94607

Telephone:  (510) 625-9700

Facsimile: (510) 625-8275

Email: _tpaterson(@beesontayer.com
vsoroushian@beesontayer.com

Attorneys for Plaintiff

AFSCME LOCAL 101

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SANTA CLARA

AT SAN JOSE

SANJOSE POLICE OFFICERS” -
ASSOCIATION,

Plaintiff,
V.
CITY OF SAN JOSE, BOARD OF
ADMINISTRATION FOR POLICE AND FIRE
DEPARTMENT RETIREMENT PLAN OF
CITY OF SAN JOSE, and DOES 1-10,
inclusive,

Defendants.

AND RELATED CROSS-COMPLAINT AND
CONSOLIDATED ACTIONS

Consolidated Case No. 1-12-CV-225926

[Consolidated with Case Nos. 1-12-CV-225928,
1-12-CV-226570, 1-12-CV-226574,
1-12-CV-227864, and 1-12-CV-233660)

ASSIGNED FOrR ALL PURPOSES TO:
JUDGE PATRICIA LUCAS
IDDEPARTMENT 2

PLAINTIFF AFSCME LOCAL 101'S
REQUEST FOR JUDICIAL NOTICE IN
SUPPORT OF OPPOSITION TO MOTION
FOR SUMMARY ADJUDICATION

Hearing Date: June 7, 2013
Hearing Time: 9:00 a.m.
Courtroom: 2

Judge: Hon. Patricia Lucas
Complaint Filed: July 5, 20112

Trial Date: June 17, 2013
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Plaintiff AFSCME Local 101 hereby requests the Court to take judicial notice pursuant to
California Evidence Code Sections 450 ef seq., and in accordance with California Rules of Court
3.1113, subdivision (1) and 3.1306, subdivision (c), of the following material, a true and correct copy
of which is attached hereto:

Exhibit A:  AFSCME’s original Complaint in this case

Exhibit B: ~ AFSCME’s First Amended Complaint in this case

Exhibit C: Black’s Law Dictionary, 6th Ed. definition of “vested”

ExhibitD:  Merriam-Webster Dictionary (online) definition of “grant”
(http://www.merriam-webster.com/dictionary/grant)

Exhibit E: Merriam-Webster Dictionary (online) definition of “amend”
(hittp://www.merriam-webster.com/dictionary/amend)

Exhibit F: City ordinance 28752, in relevant part, adding Municipal Code section
3.28.755

Exhibit G:  City ordinance 28914, in relevant part, adding Municipal Code section
3.28.385

ExhibitH:  San José Municipal Code, Chapter 3.24, “Retirement System Subsequent to
July 1, 1951,” Sections 3.24.010 to 3.24.2320 [Current to June 30, 2012].

Exhibits A and B are properly subject to judicial notice pursuant to California Evidence Code

sections 453 and 452(d) (“Records of (1) any court of this state or (2) any court of record of the

{ United States or of any state of the United States™). For this reason, Plaintiff respectfully requests

that the Court take judicial notice of the above-listed document.

Exhibits C-E are properly subject to judicial notice pursuant to California Evidence Code
section 451(e) (“The true st gniﬁcﬁtion of English words and phrases and of all legal expressions.”) -
Courts often take judicial notice of the dictionary definitions of words, including those found in
online dictionaries. (See, e.g., Price v. Starbucks Corp. (2004) 192 Cal. App.4th 1136, 1144 fn.9;
Balzaga v. Fox News Nerwork, LLC (2009) 173 Cal.App.4th 1325, 1333.)

Exhibits F-H are properly subject to judicial notice pursuant to California Evidence Code

section 453 and 452(b) (“Regulations and legislative enactments issued by or under the authority of

2
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the United States or any public entity in the United States.”). See also Trinity Park, L.P. v. City of
Sunnyvale (2011) 193 Cal.App.4th 1014, 1027 (“The Evidence Code also expressly provides for
judicial notice of a public entity’s legislative enactments and official acts. Thus, we may take judicial

notice of local ordinances and the official resolutions, reports, and other official acts of a city.”).

Dated: April 30, 2013 BEESON, TAYER & BODINE, APC

By: %/g”ﬁ /d’&’

VISHTASP M. SOROUSHIAN
Attorneys for AFSCME LOCAL 101
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TEAGUE P. PATERSON, SBN 22665¢
VISHTASP M. SORQUSHIAN, SBN 278895
BEESON, TAYER & BODINE, APC

483 Ninth Street, 2nd Floor

QOakland, CA 94607-4051

Telephone:  (510) 625-9700
Facsimile: (510) 625-8275
Email: TPaterson@beesontayer.com

VSoroushian@beesontayer.com

Attdmeys for Plaintiff and Petitioner,
AFSCME LOCAL 101

Fniiy
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SANTA CLARA

AMERICAN FEDERATION OF STATE, :
COUNTY, AND MUNICIPAL EMPLOYEES,
LOCAL 101, on behalf of its members,

Plaintiff and Petitioner,
V.

CITY OF SAN JOSE and DEBRA FIGONE in
her official capacity as City Manager,

Defendants and Respondents,
THE BOARD OF ADMINISTRATION FOR
THE FEDERATED CITY EMPLOYEES
RETIREMENT PLAN,

Necessary Party In Interest.

CaseNo, | 1< U ‘JZd? 864

COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF AND PETITION
FOR WRIT OF MANDAMUS

I. Unconstitutional Impairment of Contract
(Cal. Const. Art. I § 9 & Civ. Code § 52.1)
2. Unconstitutionat Bill of Attainder
(Cal. Const. Art. 1§ 9 & Civ. Code § 52.1)
3. Unconstitutional Taking of Private Property
(Cal. Const. Art, I § 19 & Civ. Code § 52.1)
4. Unconstitutional Taking of Private Property
Without Due Process '
{Cal. Const. art. 1 § 7 & Civ. Code § 52.1)
5. California Pension Protection Act
(Cal. Const. Art. XV1§ 17 & Civ. Code § 52.1)
6. Violation of Constitutional Right to Petition
(Cal. Const. Art. 1 §§ 2 & 3 & Civ. Code § 52.1)
7. lilegal Ulira Vires Tax, Fee or Assessment
(Cal. Const. Art. I, § 7 & Civ. Code § 52.1)
8. Promissory Estoppel and Equitable Estoppel
9. Request for Declaratory Relief

(Code of Civ. Pro. § 1060)
10. Request for Injunctive Relief

(Code of Civ. Pro. §§ 525, 526 & 526(a))
11. Petition for Writ of Mandate

(Code of Civ. Pro. § 1085)

' ]
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Plaintiff American Federation of State, County, and Municipal Employees, Local 101 alleges

as follows:
L. INTRODUCTION

1. Plaintiff and petitioner (“Plaintiff” or “Petilioner™) brings this suit for declaratory,
injunctive, and writ relief in order to declare unconstitutional under the California Constitution the
“Sustainable Retirement Benefits and Compensation Acl” (“Act” or “Measure B”), approved by the
electorate of the City of San José (“City”) on June 5, 2012, and to bar its implementation by .
defendants and respondents (‘‘Defendants” or “Respondents”).

2. Plainfiff Local 101 of the American Federation of State, County, and Municipal
Employees (“AFSCME” or “Union”) is the representative of certain groups of miscellaneous

employees employed by the City and who are members of the City’s Federated City Employees

Retirement Plan (collectively referred to herein as “miscellaneous employees,” “employees,” or

“members™).

3. Under the California Constitution, public employee pension benefits are deferred
compensation, and a public employee bas a constitutionélly-protected contractual and property right
to receive such benefits under the terms and conditions in effect at the time such employee accepts
employment.

4. A public employee’s right to the benefits established under a pension plan vests upon
commencing employment, because the right to such benefits represents a forbearance of wages or
other compensation otherwise immediately earnable through the employee’s ongoing service.

5. These rights are vested and cannot be reduced or eliminated without impairing this
constitutionally-protected contractual obligation and property right.

6. Under California law, a right 1o retiree health benefils and/or benefits in the form of a
post-retirement cost of living adjustments (“COLA”) may also vest by implication. The resuiting
contract and property right to receive these forms of benefits, on terms substantially equivalent 1o
those offered by the public employer, similarly arises upon acceptance or continuation of

employment. Once vested, they cannot be reduced or elimiinated without impairing this

constitutionally-protected contractoal obligation. - ' 5
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7. In a memorandum dated December 1, 2011, .City Mayor Chuck Reed submitted to the
City Council a series of recommendations. In relevant part, he recommended that the City Council
refrain from declaring a “Fiscal and Service Level Emergency,” and further recommended the City
Council adopt a resolution calling for a municipal elcction on June 5,20 12, for the purpose of placing
on the ballot an amendment to the City Charter’s (“Charter””) provisions governing City cmployee
retirement security.

8. By memorandum dated February 21, 2012, City Manager Debra Figone proposed to
the Mayor and City Council an Act providing for such amendments to the City Charter, authorizing
promulgation of ordinances for the purpose of, inter alia, reducing City employee retirement secutity
and reducing wages for City employees who “choose” to retain the level of retirement security
promised to them (and for which they have coniributed a portion of their wages). Attached to the
memorandum were the {erms of the Act proposed for placement on the ballot.

9, The proposal also called for convening a June 5, 201 2 special municipal election for
the purpose of placing the Act on the ballot for referendum (as amendments to the City Charter must
be approved by the City’s eleétorate).

10.  On March 6, 2012, the City Council adopted the proposal and directed placement of
the Act attached thereto on the June 5, 2012 Ballot, |

1.  The Act was subsequently desi gnated “Measure B” on the ballot (hereinafter referred
to as “Measure B.™)

12, On June 5, 2012, the City electorate passed Measure B by referendum.

3. Onorabout July 5, 2012, the City Clerk certified the results of the June 5 election,
_including passage of Measure B.

14.  Among other things, Measure B purports to amend the City Charter such that vested
employees’ pension benefits will be reduced and additional obligations on the part of cmployees will
be incurred with respect to the City’s obligation to fund the retirement secyrity it has promised.

15.  As applied to current employees participating in the Federated City Embloyees

Retirement System, Measure B violates the California Constitution because it substantially impairs

3
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the affected employees’ right to retirement benefits that vested when they commenced ecmployment
and/or continued their employment with the City.

16.  Forexample, Measure B violates the Califomia Constitution with respect to current

employees because it, infer alia:

a. Reduces and eliminates portions of employee retirement benefits that are or have

become vested;

b. Imposes conditions subscquent on the right to receive retirement benefits already
earned;

¢. Is an unconstitutional bill of attainder, as it shifts the burden of financing public debt
upon é smalf class of private parties;

d. Consfitutes an unconstitutional taking of private property for public use without
providing the affected employees with just compensation;

e. Constitutes an unconstitutional taking of private property for public use without
affording the affected employecs with substantive due process;

f s an unconstitutional retroactive law as it subjects emplayees to liabilities previousty
incurred by the City, and obligates active employees to fund liabilities previously incurred by the
City with respect to its retiree health obligations;

g. s unconstitutional because it violates the “California Pension Proteétion Act”;

h. Violates employee-members’ constitutional right to petition the courts by impaosing a
penalty on employee-members who successfully challenge the legality of the Act through a “poison
pill” provision; and |

i. Imposes an illegal and improper tax.

_ 17.  Additionally, the City should be prohibited from implcmenting Measure B pursuant to
the common law doctrines of promissory estoppel and equitable estoppel.

18. Measure B, if implemented, violates the law as summarized above and fﬁrther detailed

in the allegations below.

i
i

4
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II. VENUE/JURISDICTION

19.  Petitioner seeks declaratory relief pursuant to California Code of Civil Procedure
section 1060.

20.  Petitioner seeks injunctive reief pursuant to Code of Civil Procedure sections 526 and
527 and Civil Code section 52.1.

21, This court has jurisdiction over the writ retief requested in this proceeding under Code
of Civil Procedure section 1085.

22.  This action is brought under, and seeks to rectify violations of, the laws of the State of
California including its Constitution.

23, All partic_s exist and reside within the County of Santa Clara, and the acts and/or
omissions compjained of took piace within the County of Santa Clara, making this Court the
appropriate venue for this action, _

IIi. THE PARTIES

24.  Petitioner and Plaintiff AFSCME Local 101 is an unincorporated membership
association, and a labor organization as defined by Government Code section 3501.

25. AFSCME Local 101, including its affiliated Municipal Employees’ Federation
(“MEF”) and Confidential Employees’ Organization (“CEQ”), is the recognized exclusive bargaining
representative for certain non-managerial employees of the defendant and respondent City of San
José,

26.  AFSCME sucs on behalf of, and in the interest of, its members employed by the City.
Such members are miscellaneous employees and are members of the City’s Federated City
Employees Retirement .Systcm.

27.  Measure B purports to affect and substantially impair the rights of AFSCME’s
members as alleged herein. |

28.  Defendant and Respondent City of San José is a chartered municipal corporation, and
an instrumentality of the State of California, which operates under the authority of the California
Constitution and the San José City Charter,

29,  Defendant and respondent Debra Figone is sued in her official capacity as City

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND PETITION FOR WRIT 271682 4.doc

OF MANDAMUS
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Manager of the City of San José. The City Charter designates the City Manager as the City’s chief
administrative officer responsible to the City Council f(;.;r the administration of the City’s affairs
placed under her charge. Ms. Figone’s duties include but are not fimited to executing ail laws, City
Charter provisions, and any acts of the City Council which are subject to enforcement by her
subordinates. Executing Mcasure B is amongst her duties.

30.  The Board of Administraﬁon for the Federated City Employees Retirement System
(“Board”) is the Necessary Party in Interest in this case and is appointed by the City Council, The
Boatd is responsible for managing, administering, and controlling the Federated City Employees
Retirement System and the retirement fund. (California Constitation, art. XV1, sect. 17; San Jose
Municipal Code (“SIMC™) § 3.28.100.) Action on the part of the Board js required in order 1o bring
the Federated City Employees Retirement System within compliance with Measure B,

IV. FACTUAL ALLEGATIONS
A. THE FEDERATED CITY EMPLOYEES RETIREMENT SYSTEM

31.  Prorto Measure B, and at all times relevant hereto, the City Charter provided for a
defined benefit pension plan, and set forth a duty on the part of the City to “create[], establish[] and
maintain[] ... a retirement plan or plans for all [of its] officers and employees....” (Chatter § 1500.)

32.  The Charter further prescribed the minimum benefits due to its non-excluded
miscellaneous employees and required the City Council o provide for pension and other benefits
through ordinance. (Charter § 1505.) It also stated that in its discretion, the City Council “may grant
greater or additional benefits.” (Charter § 1505(¢e).) |

33.  Pursuant to duly-enacted ordinances, Defendant adopted and established a Federated
City Employees Retirement System providing for certain benefits for covered employees. Such
ordinances, and other laws of the City and State, further provide for the establishment of a Retirement
Board to oversee and administer pension benefits for covered employees.

34.  The terms and conditions of the plan of benefits prescribed by, and adopted under,

these auspices is hereinafter referred fo as the “Retirement System,” “Federated System,”

or “System.”

6
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35.  Generally, full-time miscetlaneous employees become members of the System upon
acceptance of employment with the City.

36.  Prior to Measure B, the System was funded by contributions from both members and
the City under the proportions set forth in the Charter. However, member or employee contributions
were never assessed or required with respect to the System’s unfunded liabilities; rather members
only wére responsible for contributing towatds the “normal cost” ' of their annually-earned benefits. -

37.  Therefore, prior to Measure B, the City Charter provided that the funding of benefits
under the system was to be computed annually with respect to the normal cost nf each employee-
member’s annual benefit accrual; the Charter and City Ordinances provide that “any [non-excluded]
rctirement fund, system or plan for or because of current service or current service benefits .., in
relation to and as compared with contributions made by the City for such purpose, shall not exceed
the ratio of three (3) for [miscellaneous] employees to eiglit (8) for the City.” (Charter § 15053(c); §
SIMC 3.28.710.)

38.  Under the System, member contributions are made only on account of current service
rendered (SIMC § 3.28.710), excepting limited circumstances — not relévant here - where cmplofees
may make additional contributions fo purchase “prior service eredit™?, (SIMC §§ 3.28.730, 3.28.740.)
Again, members are not and have never been required to make contributions into the System fo cover
their own or others’ unfunded liabilities.

39, Instead, under the Charter, the Cify has been responsible for ensuring payment of
shortfalls between the plan’s assets and the actuarially-defermined liability for all benefits owed by
the System. Such differcnce; actuarially determined, represents the System’s “unfunded liability,”
which fluctuates depending on the System’s investment and demographic experience.

40.  While the City is required to make current service and limited prior scrvice
contributions into the retirement system on behalf of members (SIMC §§ 3.28.850, 3.28.890), it is

and has been obligated to cover the unfunded liabilities of the retirement system (STMC § 3.28.830.)

' The normal cost is the actuarially determined cost of new benefits eamed each year by active participants.

% Meaning the purchase of pension credit for years of City service that did not qualify for pension membership 7
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41, The form of benefit promised by the City and provided under the System to
Petitioner’s members was a defined benefit consisting of 2.5% of compensation multiplicd by the
particular employee’s years of employment with the City for which the employee is eligible for credit
under the System (i.e. “covered” or “credited” service). The defined benefit also included a
guaranteed cost of living adjustment, or “COLA,” consisting of a 3% annual increase in the pension
benefit.

42, Although the right to camn and reccive such a defined benefit acerues upon accepting
and continuing employment under the Systein, members become eligible to réﬁeive such defined
benefit on the earlier of reaching age 55 and completing five years of covered service, or completing
a fu_ll 30 years of service regardless of age. (SIMC 3.28.1110(A).)

43, Under the System, members who become disabled and unable to perform their duties

are entitled to a disability retirement benefit.

44, The City and the Sys'tem also provide for payment and funding of heaith benefits for
Federated System retirees.

45, To qualify for retiree health benefits, a member must retire under the System and have
at least fifteen years of service or receive an allowance that is at least 37.5% of final compensation.
Furthermore, a retiree may be eligible for benefits if he/she “|wlould be receiving an allowance equal
to at least [37.5%] of [his/her] final compensation {] if the workers® compensation offset ... did not
apply.” (SIMC 3.28.1950(AX3).) If aretiree qualifics for the pian, the retirement system pays one
hundred percert of the lowest cost plan that is available to active City employees. Ifa retiree does
not choose the lowest cost plan, he/she must pay the difference between that premium and the
premium for the lowest cost plan.

46, To qualify for retirce dental benefits, a member must retire for disability or service and
either have credit for five years of service or more or receive an allowance that is at least 37.5% of
final compensation. Furthcrmore, a retiree is eligible for benefits if he/she “would be receiving an
allowance equal to at least [37.5%] of [his/her] final compensation [] if the workers® compensation

offset ... did not apply....” If a retiree qualifies for the plan, the retirement fund pays one hundred

percent of that members’ premiums to an eligible dental plan. g
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47.  The City and the System also provide for a Supplemental Benefit Retiree Benefit
Reserve (“SRBR”) for the benefit of retired members, survivors of members, and survivors of retired
members retired members. I the balance remaining in the Plan’s income account [after payment of
administrative costs and expenses of the retirement System for the applicable fiscal year] is greater
than zero, the [Board ... transfer[s] ten percent of the excess earnings to the {SRBR], and []
transfer[s] the remaining ninety percent of the excess carnings to the general reserve.” (S8JMC
3.28.346(D).) Furthermore, interest on these funds and excess funds are deposited in the SRBR.

| B. MEASURE B

48.  Measure B seeks to reduce the retirement security of Petitioner’s members while
simultaneously shifting obligations and debts already incurred by the City unto a small class of
individuals, including Petitioner’s members.

49,  Measure B further seeks to punish members who either challenge its legality or resist
the reduction ofthe retirement benefit to which they are vested and entitled. Specifically, Section
1514-A of Measure B provides that if any of Measure B’s terms are “determined to be illegal, invalid
or unenforceable as to Current Employees[,]” current employees’ salaries shall.be reduced by “an
equivalent amount of savings.”

Suspension and Reduction of COLA Provision

56.  With respect to the COLA component of the System’s defined retirement benefit,
Measure B authorizes the City Council to eliminate or “suspend” payment of the COLA. By its
terms Measure B provides the City Council with discretion to suspend the COLA for a period of five
years and thereafter may reduce by haif the COLA benefit, or continue the suspension. |

51.  Prior to Measure B, misccllaneous employees enjoyed a vested right to an annual three
percent increase to their pension benefit after retitement. This served the purpose of ensuring that a
retiree’s pension kept pace with inflation. (SIMC § 3.400.160.) (It should be noted that System
members do not participate in the federal Old Age, Survivor and Disability Insurance (OASDI)

program administered by the Social Security Administration, which of course includes a COLA

component).

9
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_ elimination and reduction of COLA for both current and future retirees,

52. The COLA component of the System’s retirement benefit has been funded by
smployee and City contributions. Specifically, the normal cost of the COLA component is funded by
confributions from members and the City on the same three to eight ratio basis as has been applied to
the primary pension benefit, (8IMC § 3.44.00)

53, Mcasure Q, however, provides that the City Council is authorized to suspend COLA
payments “in whole or in part” until {and if) “[the City Council} determines that the fiscal ernergency
has eased.” (Section 1510-A). Upon information and belief, such provision aﬁplies equally to current
employees who retire prior to the adoption of any such resolution suspending the COLA.

54,  Measure B further provides, that “in the event” the City Council “restores ali or part of
the COLA” it shall not exceed 3% forl“cumam employees” or “1.5% for Current EmpIéyees who

opted into the VEP” (X4}, and it may ounly be restored prospectively.

55.  Measure B therefore reduces vested retirement benefits in the form of permitting

Elimination of the Supplemental Benefit Retiree Benefit Reserve ("SRBR")

56.  Measure B eliminates of the System’s Supplemental Benefit Retiree Benefit Reserve
(*SRBR™).

57.  Prior to Measure B, in the event the System had a balance in its operating account
aﬁef payment of administrative costs and expenses of the retirement System for the applicabie fiscal
veat, the Board of Reﬁrement was required to “transfer ten percent of the excess eamings to the
[SRBR], and [teo] transfer the remaining ninety percent of the excess earnings to the general reserve.”
{SIMC 3.28.340(D).) Furthermore, interest on funds and excess funds were deposited in the SRBR.

58.  Funds were held in the SRBR for the benefit of retired members, survivors of

members, and survivors of retired members.

59. Measure B climinates the SRBR and transfers the assets held in such account to the

System’s general fund.

Changes to the Obligation to Fund City Employee Retirement Programs

60.  Measure B transfers to employees the responsibility for funding, in part, the Systemn’s

previously-incurred unfunded liability. Such an obligation has not, heretofore, existed on the part 0
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indefinitely and with no limit; reduces and caps the annuat COLA; redefines the term “final

of System members or employees. As set forth above, the Municipal Code and Charter have
exchusively placed responsibility on the City for any such incurred liabilities.

6k,  Specifically, in order to retain their vested entitlement to receive their pension
benefits, members must personaliy agréc to assume a pro rata portion of up to 50% of the City’s
obligation for the System’s unfunded liabilities, in éddilion to _thf:ir obligation to make payment of the
norﬁlal costof their annual accrued henefits. |

62.  The cbligation to assume haif of the City’s responsibility for financing the System’s
unfunded Habilities has been computed by the City to equal approximately 16% of gross pay and,
accordingly, Measure B caps this obligations 16% of gross pay.

63.  Employees who decline the obligation to assume the Cify’s debt in this mannes, under
Measure B, are placed into a “Voluntary Eleétion Plan” or “VEP.” Such employees, on a going
forwatd basis, are subject to a dramatic reduction in their vested right to receive their pension benefits
and promised level of retirement security.

64.  Specifically, with respect to employees who decline to assume the City’s obligation
for the System’s unfunded liabilities, the VEP imposes a lower accrual rate for benefits; imposes a

later refirement age; increases the years-of-service retirement eligibility gradually each year,

compensation” to exclude the member’s compensation that would otherwise have been included in
computing the member’s pension; and redefines to the member’s disadvantage the criteria applied to
disability retirements.

65.  Measure B’s VEP does not present membets with a “voluntary” option, as the exercise
of such choice is neither volitional nor free from coercion or duress.

66,  Further, although accepting imposition of the VEP may be morc advantageous than
remaining in the Systein as amended by Measure B, both “options” require members to accept a
reduction in their vested right to receive promised retirement benefits upon retirement,

67.  Prior to Measure B, the City’s misceilaneous employees had the v ght to retire on the

earlier of reaching age fifty-five or working for the City for thirty yeats. (See, e.g., SIMC §

3.28.1110(A).) ' 0
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| held by him and of any other position in thé same classification of positions to which the city may

68.  Specifically, a member’s annual service retirement “allowance” — or benefit — was
computed with respect to histher final compensation, which was defined as the “highest average
anrual compensation earnable by the member during any period of twelve consecutive months of
federated city service,...” (8IMC § 3.28.030. [1.) Such a full scrvice retirement benefit was
computed as 2.5% of such final (fompensation per year of service, F u11h;3rm0rc, one year of service
was defined as 1,739 or moré houss of federated city service rendered by the member in any
calendar year.” (SIMC § 3.28.6809(B).)

69.  Employees who are unable to shoulder the City’s obligation for the System’s
unfunded liabilities must accept, under the VEP, a reduced benefit accrual rate of two percent of final
compensation; an increased retirement age of sixty-two . an everaindreasing years-of-service
retirement (which increases by six months each year, starting in July of 2017); a reduced COLA of
1.5%; “final compensation” redefined as “the average annual pensionable pay of the highest three
consecutive years of ser\a;ice”; and an increase in the definition of a year of service to 2,080 houys.
(Section 1507-A (emnphasis added).)

Changes to the System s Disability Retirement Benefit

70.  Measure B redefines the term “disability” with respect to current employees in a
manner that reduces such employees’ eligibility for a disability retirement under the System, It
further reduces the right 1o a disability retirement bencfit for employees required to enroll into the
VEP.

71, Specifically, Mecasure B reduces the maximum benefit that a disabled retiree may

receive, reduces the categories of compensation for purposes of computing the benefit; and reduces

the annual COLA.

72, Prior to Measure B, a miscellaneous employce qualified for a “disability retirement” if
histher “disability ... render[ed] the member physically or mentally incapable of continuing to

satisfactorily assume the responsibilities and perform the duties and functions of the position then

offer to transfer him, as determined by the retirement board on the basis of competent medical

opinion.” (SIMC § 3.28.1210.) Prior to Measure B, disabled employees who could fill such 12
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positions were nevertheless entitled to a disability retirement if no such position existed or was open.

73.  Further, members who retire because of a service-connected disability were, prior to
Measure B, permitted an “annual allowance” of no less than forty percent of their compensation plus
2.5% for each year of service beyond sixteen, to a maximum of seventy-five percent of the memher’s
final compensation. (SJMC § 3.28.1280.)

74.  With respect to non-service connected disabilities, miscellaneous employees who
became members of the System prior to September 1, 1998, were cligible for a non-service connected
disability retirement allowance equal to fhe normal retirement allowance less half a percent for each
year the member is younger than age fifty-five. All other members receive an allowance of twenty
percent of final compensation plus two percent of final compensation for each year of service in
excess of six years, but less than sixteen years, plus 2.5% of final compensation for each year of
service credit in excess of sixteen years, up to seventy-five percent of the member’s final
compensation. {(SIMC § 3.28.1300.)

75, Prior to Measure B, disability retirees received an annual three percent COLA., (S8IMC
§§ 3.44.010, 3.44.160.)

76.  Measure B substantially impairs both the eligibility to receive and the substantive
benefits provided under the System’s disability retirement provisions. |

77.  Specifically, Measure B redefines the term “Disability” for purposes of restricting
eligibility to receive a disability retirement. Measure B narrows the definition to apply only to
employees whose disability “has lasted or is expected to last for at least one year or to result in death”
and *cannot perform any other jobs described in the City’s classification plan because of his or her
medical condition(s).. . regardless of whether there are other positions available at the time a
determination is made.” (Section 1509-A (emphasis added).)

.78. Thus, under Measure B, a member who suffers debilitating injury may be denied &
disahility benefit is she can theoretically perform the functions of any classification, even if there is
no vacancy available to accommodate such employee.

79.  Measure B also reduces the disability bepefit provided under the System.

Specifically, service-connected disability retirees receive fifty percent “of the average annual 3
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. City, computed af two percent times final compensation, defined as the average highest three

pensionable pay of the highest three consecutive years of service.” Further, employees become

eligible for non-service convected disability retirement benefits afier five years of service with the

consecutive years. Such an employee may receive a minimum and maximum pon-service connected
disability retiretnent of twenty percent and fifty percent, respectively. (Section 1507-A(e).)

30. Un_der Measure B the disability retirement COLA is reduced to 1.5%.

81.  Furthermore, Mcasure B shifis the responsibility for determining eligibility for
disability retirement benefits from the Board fo “an independent panel of medical experts” subject fo
a “right of appeal to an administrative judge.”

Funding of the City's Retivee Heqith Obligations

82,  Pursuant to the SIMC, members of the Federated System who satisfy certain
conditions related to service or disability retirement are entitled to receive retiree medical and dental
benefits. (SIMC §§ 3.28.1950, 3.28.2000.)

83.  Members of the System enjoy a right to retiree healthcare benefits that is vested by
explicit or implied contract. Indeed, employees contribute to the cost of retiree health through their
own payroll deductions,

84.  Retiree healthcare benefits are a form of deferred compensation for present service.

85.  Retiree healthcare benefits are also provided as a result of written agreements between
the City and labor organizations, including Petitioner.

86.  Prior to Measure B, AFSCME members have contributed to their retiree health
insurance on a one-to-one basis with the City.

87.  Prior to Measurc B the Cilty has not, and did not, make contibutions at a level
sufficient to fully prefund its retiree health obligations. Rather, the City paid for its retiree health
obligations through a “pay-as-you-go” method, utilizing both its own and employee contributions
towards providing health benefits to its retirees. Where such amounts were insufficient to pay the
city’s health obligations, the City was responsible for such unfunded amounts.

88,  Although active employees contributed in the form of payroll deductions towards the

14
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costs of retiree healthcare, they were not responsibie for funding the full cost of the Retiree
Healthcare Plan’s (“RHC Plan”) unfunded liabilities. h

89.  Oninformation and belief, the City has developed an Annual Retirement Cost or
“ARC” that incorporates the City’s predicted normal cost of retiree health obligations and the cost of
promised but unfunded benefits to current and future retirees (/.. unfunded liabilities).

90.  Beginning in or around 2009, the City imposed increasingly significant layoffs of its
employees and further reduced wages of those that remained by as inuch as twelve percent of
pensionable -pay.. As a result, the City’s pay-as-you go method of funding its retiree health
obligations became untenable as the amount of employee contributions to the ARC necessarily
declined due to such layoffs and pay reductions. The City’s actions further increased the pool of
retirees and conéequenﬂy its retiree health obligations, as employees opted to retire rather than be
placed on lay—off or continue to work under significant pay reductions.

91.  Measure B attempts to shift the City’s obligation associated with previously-incurred
and promised retiree health benefits onto its current employees. Measure B seeks to make current
employees responsible not only for 50% of the normal cost of their annually-incutred retirec health
obligations; but also for the City’s unfunded liabilities with respect to all of its retiree healthcare
obligations. (Measure B, § 15 12-A(a) (making active employees responsible for contributing “a
minimum of [fifty percent] of the cost of retiree healthcare, including both normal cost and unfunded
liabilities™).)

92, Upon information and belief, with respect to members of the Petitioner, such an
obligation imposes an excise on current employee compensation for the payment of the City’s
general obligations.

93.  Such excise is substantially greater than the amount of benefits each such employee is
expected to receive under the RHC Plan. As a result, such employees are paying for benefits
unassociated with their City service.

94,  Measure B further attempts to set a framework to severely diminish the value of the

“low cost plan” to which members are entitled upon retirement .

15
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4% of pensionable pay per year, up to a maximum of 16%, but no more than 50% of the costs to

95.  Measure B also purports to “unvest” the right to retiree health notwithstanding the fact
that employee members of petitioner have directly contributed through payroll deduction to the cost
of such benefits. (Measure B, Section 1512-A(b) (stating “[n]o retiree healthcare plan or benefit shall
grant any vested right...”; providing City with right to “amend, change or terminate any [RHC P]lan
provision}.} Such provision, as alleged below, is an unconstitutional taki ng and impairment of -
contract, and violates due process, as guaranteed by the California Constitution.

96.  Measure B also redefines the benefit provided under the RHP as “the medical plan
which has the lowest monthly premium available to any active employee in either the Police and Fire
Department Retirement Plan or [the System].” (Section 1512-A{c).} This effectively fixes employee
benefits to the lowest cost plan City-wide, whether or not that plan was bargained for or imposed
upon a union othet than AFSCME by the City.

97.  Asaresult, Measure B reduces the expectations of Petitioner’s members by reducing
the amowunt of Retitee health premium payment available to them upon retirement.

Retrogctive Shifting of Public Debt to a Small Class of Individuals

98.  Measure B shifts a substantial burden onto current employees for the financing of the '
System’s, Plan’s, and the RHC Plan’s unfunded liabilities.

99.  Such unfunded liabilities represent the previously-incurred obligations of the City with
respect to benefits earned by eurrent and future retirees of the City.

100. With respect to the System, under Measure B, employees who refuse to forego their

vested right to their pension benefit must make “additional retirement contributions in increments of

amortize any pension unfunded liabilities....” (Section 1506-A(b).)

101.  Prior to Measure B, the City was and has been obligated to pay for any sueh unfunded
liabilities. Further, until the VEP is implemented, Section 1506-A of Measure B govems all

members of the System, obligating them to shoulder the City’s debfs refated to the System’s

unfunded liabilities.
102.  Similarly, if a court finds Section 1506-A(b) of Measure B to be “iflegal, invalid or

6
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unenforceable” then the City is purportedly empowered to require employees to pay down the City’s
obligations for the System’s unfunded liabilities. {Section 1514-A of Measure B.)

103.  Measure B places on current employees the responsibility of funding the cost of their
benefits in addition to the unfunded Habilities not associated with their own service, including the
already-accrued retiree health benefits obligations and the benefits payable to current retirees.

104. Measure B requires a smali class of individuats, namely current employees with
respeet to the RHC Plan and current employees who refuse to forego their vested benefits under the
System’s VEP plau, to retroactively fund liabilities of the public, |

105. Measure B improperly imposes on members an obligation to fund a portion of the
City’s general obligations.

106. Measure B imposes severe retroactive liability on a limited class of parties that could
not have anticipated such liability, and in a substantially disproportionate manner.

107.  Under the California constitution such retroactive legislation deprives individuals of
legitimate expectations and upsets settled {ransactions,

108. Retroactive lawmaking is of particular constitutional concern because of its use, as
with Measure B, is a means of retribution against unpoepular groups.

109. Measure B is further an improper imposition of public debt on a small group of
individuals.

110.  In that regard, Measure B is an unlawful retroactive law that vielatcs the California
Constitution’s takings and due process elauses, and such Constitution’s prohibition of ex post facto

1aws and bills of attainder.

VIIL. CAUSES OF ACTION

FIRST CAUSE OF ACTION
Unconstitutional Impairment of Contract
(Cal. Const. Art. I § 9 and Cal. Civ. Code § 52.1%)

111.  Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth

fully herein.

} Plaintiff may sue is Superior Court for a violation of its members’ constitutional rights pursuant to Civil Code Seet.

52.1. 17
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112. California’s Constitution, Article I, section 9, prohibits the state and its
instrumentalities, including the City, from passing a law that impairs the obligation of contracts
(“Contracts Clause™).

113.  Modifications to public employee retirement plans affecting current employees must
be reasonable under California’s Contracts Clause. Changes can be reasonable only if (1) they bear
some material relation to the theory of a pension system and its successful operation and {2) changes
in a pension plan that result in a disadvantage to employee are accompanied by comparable new
advantages:

114, Miscellaneous employees enjoy vested contractual rights to the System, Plan, their
tetirement benefits, and any enhancements implemented once they begin working with the City.

115. Measure B substantially impairs these rights without providing a comparable
advantage. |

116.  Under California law, these principles apply to changes in the method of funding of
pension systems, and such changes cannot be imposed on'members to their disadvantage, when thére
is no corresponding advantage. |

| 117. Measure B, and the funding mechanisms providing for reduction in wages and shifting
of Habilities to a small class of individuals whe derive no benefits from such liabilities, is contrary to

the theory of a pensicn system.

118. Measure B interferes and impairs those contractual rights in a way that is

unreasonable,

119. Measure B's provisions bear no material refation to the theory of aretirement system
or its successful operation; they simply allow the City to escape from its obligation to provide its
employees with these form of deferred compensation with which it previously enticed them into its
emplioy.

120. Measure B’s provisions harm the effected employees without providing them with any
comparable advantage, commensurate benefit, or compensation. '

121. Therefore, Measure B violates Article I, Sect. 9 of the California Constitution as it

applies to existing plan patticipants and is unconstitutional. '8
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SECOND CAUSE OF ACTION
Unconstitutional Bill of Attainder
{Cal. Const. Art. [ § 9 and Cal. Civ. Code § 52.1}

122.  Plaintiff herehy incorporates by reference the preceding paragraphs as though set forth
fully herein. .

123, California’s Cohstitution, Article |, section 9 prohibits the state and its
instrumentalities, including the City, from passing bills of attainder.

124, Measure B is a legislative act. Tt was initially preinulgated and put to a vote of the
clectorate by the City Council, and it was then approved by the City’s electorate,

125.  Measure B exclusively targets and penalizes current and future City employees
(“public employees”) for harsher treatment than other residents of the City.

126.  Measure B penalizes currc;lt City employees by imposing an excise on {hem, unless
such employees agree to forego their Constitutionally-protected rights to receive their full Pension
benefit,

127.  Such excise, consisting of up to 16% of their salary, isa scvcré penalty, and
constitutes punjshiment.

. 128.  Such cxcise inflicts punishment on this small class of individuals by subjecting them
to adverse economic treatment. Measure B further punishes such employees by imposing on them a
“poison pill” provision whereby if they seek to enforce their Constitutionally-protected right to be
free from Bills of Attainder and other unconstitutional treatment, they are further penalized.

129, Measure B.is therefore is an unlawful Bill of Attainder.

THIRD CAUSE OF ACTION

Unconstitutional Taking of Private Property
(Cal, Const. Axt. [ § 19 and Cal. Civ. Code § 52.1)

130.  Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth

fully herein,

131. A public entity may not take private property for public use in the absence of just
compensation. (Cal. Const. art [ § 19.} Nor may a public entity pass regulations having the effect of

depriving individuals of their property.

19
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132.  Misceilaneous employees enjoy vested contractual and property rights under the
System, once they begin work for the City.

133. Measure Bisa takinglof such rights,

134.  Similarly, retirement benefits promised in order to induce employment with the City
are a form of deferred compensation. Measure B constitutes a taking of such property,

135. Measure B has a drastic fiscal impact on public employees because it significantly
abridges their vested right to receive certain retirement benefits.

136. Furthermore, Measure B constitutes an unconstitutional taking because it divests
public employees’ salaries to finance the System’s unfunded liabilities and employee retirement
plans, without providing such employees with just compensation for this divestiture.

137.  Measure B scizes a greater portion of their salaries to finance the City’s unfunded
liabilities rclated to pension and retitee health benefits. In other words, because Measure B seizes
wages in order to pay for the previously-incurred retiree health and Pension obligations associated
with others, it constitutes an unconstitutional taking.

138.  Although Measure B significantly infringes upon the vested property rights of plaintiff
and those it represents, it does not provide them with any form of comparative advantage. Therefore,
it amounts to an unconstitutional taking of private property for a public purpose without just
compensation,

139. Measure B further constitutes an unlawful retroactive law in violation of the California

Constitution’s takings clause.

FOURTH CAUSE OF ACTION

Unconstitutional Taking of
Private Property Witheut Due Process
(Cal. Const, art. 1 § 7 and Cal. Civ. Code § 52.1)

140.  Plaintiff hereby incorporates by reference the preceding paragrapbs as though set forth
fully herein. |

141.  California’s Constitution, Article 1, section 7, provides “A person may nof be
deprived of ... property without due process of law.”

142.  Miscellaneous employees enjoy vested contractual and property rights to the pension
20
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| exclusive purposes of providing benefits to participants in the pension or retirement system and their

benefits set forth under the System, and any enhancements made during ther term of employment
with the City. This includes the right to a COLA and retirce healthcare benefits.

143, Measurc B violates the members’ rights to substantive due process guaranteed by the
California constitution by taking their vested property rights without affording them a comparable
advantage or commensurate benefit or compensation.

144,  Measure B further constitutes an unlawful retroactive law in violation of the California

Constitution’s Due Process clause.

FIFTH CAUSE OF ACTION
Violation of California’s Pension Protection Act
{Cal. Const. art. XV1§ 17 and Cal. Civ. Code § 52.1)

145.  Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth
fully herein.

146.  The California Constitution gives public sector pension or retirement systems the “sole
and exclusive fiduciary responsibility” over the system’s assets and its administration. (Cal. Const.

art. XVI §§ 17, [7(2).) 1t also holds that system assets are “trust funds and shall be held for the

beneficiaries....” (Cal. Const. art. XVI § 17(a).)

147. The Califorma Constitution states that “the retirement board of a public pension or
retirement system shall have plenary authority and fiduciary responsibility for investment of moneys
and administration of the system...” subject to specified conditions. (Cal. Const. art XVI § 17.)

148. Tt further provides that the Board “shall have the sole and exclusive fiduciary
responsibility over the assets of the public pension or retirement system[,]” and “it shall also have the .
sole and exclusive responsibility to administer the [S]ystem in a manner that will assure prompt
delivery of bencfits and related services to the participants and their beneficiaries.” Furthermofc, the
“assets of [the System] are trust funds and shall be held for the exclusive pufposes of providing
benefits to participants in the [System] and their beneficiaries and defraying reasonable expenses of
administering the [S]ystem.” (Cal. Const. art XVI § 17(a).)

149. A Retirement Board's “duty to its participants and their beneficiaries shall take

2]
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precedence over any other duty.” (Cal. Const. aft XV1§ 17(b).) Further, the Board’s “exclusive
fiduciary responsibilitfy] ... to provide for actuarial services in order to assure the competency of the
assets of the” System. (Cal. Const. art XV1 § 17(e). See also SIMC § 3.28.350(B).)

150. The City’s Municipal Code grants real party in interest, the Retirement Board,
exelusive control over investing and administering of the retirement fund. (SIMC § 3.28.310.)

151.  The Cade charges the Board with investing and reinvesting fund assets, which are
“held for the exclusive purposes of providing benefits to members of the plan and their beneficiaries
and defraying reasonable expenses of administering the plan.” (SIMC § 3.28.35G(A).)

152.  Amongst its other responsibilities, the Beard also determines employee eligibility for
receipt of retirement benefits, the calculation of employer and member contributions, and the
distribution of benefits to retirees. -

153. The California Constitution also requires that the “members of the retirement board of
a public pension or retirement system shall discharge their duties with respect to the system solely in
the interest of, and for the exclusive purposes of providing beﬁeﬁts to, participants and their
beneficiaries, minimizing employer contributions thereto, and defraying reasonable administrative
expenses of administering the system.” (Cal. Const. art. XVI § 17(a).) Also, a retirement board’s
duty to its participants and their beneficiaries shall take precedence over any other duty.” (Cal. Const.
art. XVI § 17(b).)

154. Measure B requires that when the Necessary Party in Interest ad_opts retirement plans
under the Federated System, it “minimize any risk to the City and its residents....” (Section 1513-
A(2).) Requiring thal Necessary Party in Interest consider the risk of sucha plan to any other party
besides its participants and beneficiaries directly contradicts its primary fiduciary respnnsibility to
Plan participants and beneficiaries.

155. Measure B requires that all “plans adopted pursuant to the Act ... minimize any risk to
the City and its residents ,,,.” (Seetion 1513-A(a).) Again, this command contravenes the Board’s
primary fiduciary duty to Plan participants and beneficiaries.

156, Section {513-A of Measure B sets forth certain actuarial requirements that usurp the

Board’s plenary power and exelusive fiduciary responsibility, as mandated by California’s ”
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Constitution, to provide for actuarial services to ensure the competency of the assets” of the System.
157.  For these reasons Measure B js in conflict with and preempted by the California

Constitution,

SIXTH CAUSE OF ACTION

~ Violation of Constitutional Right to Petition
{Cal. Const. art. I §§ 2, 3 and Cal. Civ. Code § 52.1)

158.  Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth
fully herein.

159.  Miscellancous employees enjoy vested contractual rights to the Plan, its benefits, and
any enhancements once they begin working with the City, This includes the right te pension
payments with a COLA and retiree healthcare benefits.

160. “The people have the right to ... petition government for redress of grievances....”
{Cal. Const. art. 1 § 3.)

161.  Section 1514-A of Measure B holds that if Section 1506-A(b) “is determined to
illegal, invalid or unenforceablc to Current Empleyees[,}” current employees’ salaries shall be
reduced by “an equivalent amounf of savings.” The penalty Section 1514-A imposes for a successful
challenge 1o Section 1506-A(b) is equally detrinientai to members as the burden imposed upon them
by Section 1506-A(b) itself, '

162.  The penalty imposed by Measute B for successfully mounting a legal challenge to
Measure B is unrelated to the theery of a pension system and violates the Censtitutionally protected
right to petition. |

163. Measure B impermissibly imposes a eost or risk upon the exercise of the right to
petition the courts for redress, and its purpose and effect is to chill the assertion of constitutional
rights by penalizing those who choose to exercise them.

164. Section 1514-A of Measure B deters members from challenging Measure B by
imposing an unreasonable, burdensome, legally unauthorized, and unrelated penalty for successfutly

invoking the Coustitutional right to petition the courts.

165. Measurc B discourages the exercise of a fundamental right and therefore violates Cal,

Constitution Article [, Sections 2 and 3. 23
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Healtheare Plan.

SEVENTH CAUSE OF ACTION
Iilegal Ultra Vires Tax, Fee or Assessment
(Cal. Const. Art. [, § 7 & Civ. Code § 52.1)

166. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth
fully herein. '
167. Measure B impoées on current and future employees the obligation to fund the city’s

general obligation for the unfunded labilities associated with its pension System and Retiree

168. Measure B accomplishes this by imposing an excise on City employee wages.

169. Rather than impose upon employees the cost of their own,I incurred benefits, Measure
B imposes on employees an excise to raise funds for the payment and funding of general obligations
of the Cily, namely the already-incurred liabilities of future retirees and the benefits provided fo
current retirees.

170.  Under California law, permissible fees must be related to the overall cost of the
govemmental regulation. A fee, excise or tax may not exceed the reasonable cost of regulation with
the generated surplus used for general revenue collection. An excessive fee that is used to generate
general revenue beoomes a4 tax.

171.  The excises imposed by Measure B are excessive as they are not related to the cost of
the individual employees’ benefits but also subsidize the City’s own, previously incurred, obligations,

172, . The excises further offend principles of equal protection under the California

Constitution,

173.  Statutes imposing fees, excises of taxes violate the California Constitution’s equal
proteetion clause if they select one particular class of persons for a species of taxation without
rational basis.

174. Measure B violates the California Constitution’s equal protection provision to the
extent it imposes liability upon one person for the support of another ot obligated to support such

person. Thus, there is no ratjonal basis for levying the excise exclusively upon members.

Vi
/t '
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_ EIGHTH CAUSE OF ACTION
Promissory Estoppel and Equitahle Estoppel

175, Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth
fully herein. |

176. Promissory estoppel serves as congideration in order to enforce a bargained-for
agreement. That is, the reliance on a promise made by one party serves as a basis to enforce such
promise in law or equity.

177. Estoppel applies to claims against the government, particularly where the application
of the doctrine would further public policies and prevent injustice,

178.  The City, through its Municipal Code, Charter and communications with employees
and their labor organizations represented that employees were not liable to finance public debt, or the
System’s or RHC Plan’s unfunded liabilities.

179.  The City further represented that employees would earn benefits and have the right to
receive a certain level of henefits. In reliance thereon, such memhers and employees accepted and
continued in employment, and made payroH contrihutions of their own into the System and RHC
Pian.

180.  The City should have reasonably expected these promises to encourage the
miscellaneous employees to accept employment with & and continue working for it until they
qualified for service retirement.

181. The City violated these promises when it adopted Measure B by reducing benefits and

shified the burden of financing its unfunded ljahilities upon miscellancous employees.

NINTH CAUSE OF ACTION
REQUEST FOR DECLARTORY RELIEF
{Code of Civ. Pro. § 1060)

182. _ Plaintiff hereby incorporates hy reference the preceding paragraphs as though set forth
fully herein, |

183, Measure B requires that the City Council adopt ordinances to “implement and
effectuate [its] provisions....” Unless relief is granted, Measure B hecomes effective immediately

and sets as a goal that “such ordinances shall become effective no later than September 30, 2012.”
25
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i84.  An actual controversy has arisen and now exists between Plaintiff and Defendants as
to Defendants’ duties with respect to implementation of Measure B.

185. Plaintiff contends that Measute B violates the “Contracts Clause” and prohibition on
“Bills of Attainder” (Cal, Const. art. 1 § 9), “Taking Clause™ (Cal. Const. art. 1 § 19), “Due Process
Clause” (Cal. Const. aet. T § 7), “Pension Protection Act” (Cal. Const. Art. XVI § 17), prohibition on
unlawful cxcises (Cal. Const. art. 1 § 7), and r_ight to petition the courls (Cal. Const. art. 1§§ 1, 2)
pursuast to the state Constitution, |

186. Plaintiffis informed and believes that the City disputes the allegations contained
within this Complaint and Petition and contends that it has a legal duty to implement Measure Bas a
result of its adoption by the voters of Defendant City.

187.  Plaintiff desires a judieial determination of their rights and a declaration of whether
Measure B violates the aforementioned seetions of the California Constitution, the City Charter,
SIMC, and/oy provisions of the Plan.

188. A judieial determination is necessary and proper at this time under these
eifcumstances in order to determine the duties and obligations of the parties with respect to

Measure B,

TENTH CAUSE OF ACTION

REQUEST FOR INJUNCTIVE RELIEF
(Code of Civ. Pro. §§ 525, 526, and 526(a))

189.  Plaintiff hereby ineorporates by referenee the preceding paragraphs as though set forth
fully herein,

190.  Plaintiff and groups, residents, registered voters, and taxpayers of the City will suffer
irreparable harm as a result of the City’s expenditure of staff time and taxpayer funds in cormeetion
with implementation of Measure B.

191. * Furthermore, members represented by AFSCME will suffer jrreparable bann from the
conslitutional violations at issue.

192.  Plaintiff ean demonstrate a high-likelihood of sueeess on the merits of its claim that

Measure B violates the aforementioned provisions of the California Constitution, the City Chartet,

Munieipal Code, and agreements between the parties. 2%
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Y and/or prohibit Defendant City from taking any steps to implement, enforce, or otherwise give effect

193. Plaintiff has no plain, speedy, or adequate remedy at law.
194, Plaintiff’s members will suffer irreparable harm in the event the City is not enjoined

from implementing Measure B.

195.  The injunctive relief Plaintiff seeks is prohibitory in nature, and it seeks fo restrain

fo Measure B,

ELEVENTH CAUSE OF ACTION

PETITION FOR WRIT OF MANDATE
(Code of Civ. Pro. § 1085)

196.  Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth
fully herein.

197.  Respondent City, and those public officers and employees acting by and through its
authority -— including Necessary Party in [nterest — have a cleaf, present, and ministerial duty to
implement only those ordinances and regulations that are not in conﬂic.t with the California
Constitution. Respondent City has failed to perform its duty to comply with those requirements to
the extent it intends to implement the provisions of Measure B.

198. Measure B violates Const. art. [, seets. 1, 2,7,9, 19; Const. art. XVI, sect. 17 of the
California Constitution; the City Charter; the SIMC; and the terms of the Plan.

199.  Petitioner is beneficially interested in a peremptory writ of mandate to compel
Respondent City, and those public officers and employees acting by and through its authority, to
perform their dutieé imposed by law, including refraining from implementing the provisions of
Measure B.

200. Plaintiff has no plain, speedy or adequate remedy at law,

PRAYER FOR RELIEF

WHEREFORE, Plaintiff-Petitioner prays for the following relief:

1. A declaration that Measure B cannot be applied to the AFSCME members working for the
City on or before June 5, 2012;

2. A declaration ordering defendants and tespondents to not apply the terms of Measure B

27
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against petitioner-plaintiff’s members currently in the City’s employ, and restoring to such employees
all rights and benefits purportedly abridged by Measure B,

3. . A permanent injunction prohibiting the defendants and petitioners from applying or
otherwise enforcing any part of Measure B against members working for the Ci ty before June 5,
2012;

4. A peremptory writ mandating defendants and respondents and the Board to apply all Plan
provisions, rights and benefits in effect before June 5, 2012, to AFSCME members and prohibiting
the application or implementation of Measure B to them;

5. For attorneys’ fees pursuant to California Code of Civil Procedure section 1021.5,
Government Code Section 800, or otherwise;

6. For costs of suit herein incurred; and,

7. For such costs and further relief as the Court deems just and proper.

Dated: luly 5, 2012 - BEESON, TAYER & BODINE, APC

o Tee b

TEAGUE P, PATERSON
VISHTASP M. SORQUSHIAN
Attorneys for Plaintiff and Petitioner
AFSCME LOCAL 101
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1 | TEAGUEP. PATERSON, SBN 226659
VISHTASP M. SOROUSHIAN, SBN 278895

2 | BEESON, TAYER & BODINE, APC
3 {483 Ninth Swreet, 20d Floor
Qakland, CA -94607-4051
4 |Telephone:  (510) 625-9700
Facsimile: - (310) 6258275 o
57| Email: 7 TPaterson@beesontayer.com
6 VSoroushian@beesontayer.com
7 | Attoroeys for Plaintiff and Petitioner,
AFSCME LOCAL 101
8
_ SUPERIOR COURT OF THE STATE OF CALIFO '
-9 ‘IN AND FOR THE COUNTY OF SANTA CL '
- LEAD o ff2 GV APSTI%
10 | AMERICAN FEDERATION OF STATE, | Case No, 1-12-CV-227864;
11 }COUNTY, AND MUNICIPAL EMPLOYEES, | Consolidated with Case No. 1-12-CV-225926
LOCAL 101, on behalf of its members, [Consolidated with cases, nos. 1-12-CV-225628,
12 . : 1-12-CV-226574 and 1-12-CV227864)
Plaintiff and Petitioner,
13 FIRST AMENDED COMPLAINT FOR
14 _ V. DECLARATORY AND INJUNCTIVE
RELIEF AND PETITION FOR WRIT OF

15 JCITY OF SAN JOSE and DEBRA FIGONE in | MANDAMUS
her official capacity as City Manager,

16 1. Unconstitutional Impairment of Contract
Defendants and Respondents, | (Cal. Const. Art. | § 9 & Civ. Code § 52.1)
17 2. Unconstitutional Bill of Attainder
18 THE BOARD OF ADMINISTRATION FOR (Cal. Const. Art. 1§9 & Civ. Code § 52.1)
THE FEDERATED CITY EMPLOYEES 3. Unconstitutional Taking of Private Property
19 [RETIREMENT PLAN, (Cal. Const. Art. 1§ 19 & Civ. Code § 52.1)
' _ 4, Unconstitutional Taking of Private Property
.20 Necessary Party In Interest. Without Due Process
‘ (Cal. Const. art. 1§ 7 & Civ.Code § 52.1)
2__1 ) e _ - _|.5. California Pension Protection.Act_..
RS (Cal. Const, Art. XV1 § 17 & Civ. Code § 52.1)
“ 6. Violation of Constitutional Right to Petition
73 (Cal, Const. Art. 1 §§ 2 &3 & Civ, Code § 52.1)
7. Nlegal Ultra Vires Tax, Fee or Assessment
24 (Cal. Const. Art, 1, § 7 & Civ. Code § 52,1)
8. Promissory Estoppe! and Equitable Estoppel
25 9. Request for Declaratory Relief
% (Code of Civ. Pro. § 1060)
190. Request for Injunctive Relief

27 (Code of Civ. Pro. §§ 525, 526 & 526(a))
_ 11. Petition for Writ of Mandate
28 (Code of Civ. Pro. § 1085)
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Plaintiff American Federation of State, County, and Municipal Employees, Local 101 alleges
as follows: . '
I. INTRODUCTION
1. Plaintiff and petitioner (“Plaintiff” or “Petitioner™) brings this suit for declaratory,
injunctive, and writ relief in order to declare unconstitutional under the California Constitution the
“Sustainable Retirement Benefits and Compensation Act” (“Act” or “Measure B™), approved by the

electorate of the City of San José ("City”) on June 5, 2012, and to bar its implementation by

{ defendants and respondents (“Defendants” or “Respbndems”)_

2. Plaintiff Local 10] of the American Federation of State, County, and Municipal
Employees (“AFSCME” or “Union”) is the representative of certain groups of miscellaneous
employees employed by the City and who are rnembers of the City’s Federated City Employees
Retirement Plan (collectively referred to herein as “miscellaneous employees,” “employees,” ot
“members”’).

3. Under the California Constitution, public employee pension benefits are deferred
compensation, and a public employee has a constitutionally-protected contractual and property right
to recerve such benefits under the tenms and conditions in effect at the time such employec accepts
employment.

4. A public employee’s right to the benefits established under a pension plan vests upon
commencing employment, because the right to such benefits represents a forbearance of wages or
other compensation otherwise immediately eamable through the employee’s ongoing service.

5. These rights are vested and cannot be reduced or elirninated without impairing this
constitutionally-protccted contractual obligation and property right.

6. Under California Jaw, a right to retiree health benefits and/or benefits in the form of a
post-retiremnent cost of living adjustments (“COLA™) may also vest by implication. The resulting
contract and property right to receive these foﬁns of benefits, on terms substantially equivalent to

those offered by the public employer, similarly arises upon acceptance or continuation of

2
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employment. Onee vested, they eannot be reduced or eliminated without impairing this
constitutionally-proteeted contraetual obligation.

7. In a memorandum dated December 1, 2011, City Mayor Chuek Reed submitted to the
City Couneil a series of recommendations. In relevant part, he recommended that the City Couneil
refrain from declaring a “Fiscal and Serviéc Level Emergency,” and further recommended the City
Council adopt a resolution calling for a municipal election on June 5, 2012, for the purpose of placing
on the ballot an amendment to the City Charter"s {“Charter”) provisions governing City employee
retirement security.

8. By memorandum dated February 21, 2012, City Manager Debra Figone proposed to
the Mayor and City Council an Act providing for such amendments o the City Charter, authorizing
promulgation of ordinances for the purpose of, inter alia, reducing City employee retirement security
and reducing wages for City employees who “choose” to retain the level of retirement security
promised to them (and for which they have contributed a portion. of their wages). Attached to the -
memorandum were the terms of the Act proposed for placement on the ballot.

9. The proposal also called for convening a June 5, 2012 speeial municipai election for
the purpose of placing the Act on the ballot for referendum {as amendments to the City Charter must
be approved by the City’s electorate), |

10.  OnMarch 6, 2012, the City Couneil adopted the proposal and directed placement of
the Act attached thereto on the June 3, 2012 Baliot. ‘ |

11.  The Act was subsequently designated “Measure B” on the ballot (hereinafter referred
to as “Measure B.")

12. On June 5, 2012, the City electorate passed Measure B by referendum.

13. Onorabout July 5, 2012, the City Clerk certified the results of the June 5 eiection,
ineluding passage of Measure B.

14. Among other things, Measure B purports to amend the City Charter such that vested
employees’ pension benefits will be reduced and additional obli gations on the part of employees will

be incurred with respect to the City’s obligation to fund the retirement security it has promised.

3

AFSCME'S FIRST AMENDED COMPLAINT AND WRIT PETITION 314807.doc
Case No. 227864, Consolidated Case No, 1-12-CV-225926




L~ - B N = N - L PSR N ]

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

15.  Asapplied to cumrent employees participating in the Federated City Employees
Retirement System, Measure B violates the California Constitution because it substantially impairs
the affected employees’ right to retirement benefits that vested when they commenced employment
and/or continued their employment with the City.

16.  For example, Measure B violates the California Constitution with respect to current
employees because it, infer alia:

a. Reduces and eliminates portions of employee retirement benefits that are or have
become vested;

b. Imposes conditions subsequent on the right to receive retirement benefits already
earned;

¢. Is an unconstitutional bill of attainder, as it shifts the burden of financing public debt
upon a small class of private parties, and its purpose is to punish such individuals for refusal to
relinquish their constitutionally-protected rights and property;

d. Constitutes an unconstitutional taking of private property for fﬁublic use without
providing the affected employees with just compensation; '

e. Constituies an unconstitutional taking of private property for public use without
affording the affected employees with substantive due process;

f. Is an unconstitutional retroactive law as it subjects employees to liabilities previously
incurred by the City, and obligates active employees to fund liabilities previously incurred by the
City with respect to its retiree health obligations; _

g Is unconstitutional because it violates the “California Pension Protection Act”;

h. Violales employee-members’ constitutional right to petition the courts by imposing a
penalty on employee-members who successfully challenge the legality of the Act through a “poison
pill” provision; and

i. Imposes an illegal and improper tax by imposing on a specific group of individuals an
excise of wages for the purpose of funding the City’s general obligations, and such tax or excise is

targeted at those individuals who can neither (i) afford to relinquish their constitutionally-protected

4
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rights to a pension they have earned; or (ii) choose not to forego their constitutionally-protected right
to receive the pension they have earned

17. Additionally, the City should be prohibited from implementing Measure B pursnant to
the common law doctrines of promissory estoppel and equitable estoppel.

18.  Measure B, if implemented, violates the law as summarized above and further detailed
in the allegations below.

1L VENUE/JURISDICTION

19.  Petitioner seeks declaratory refief pursuant to California Code of Civil Procedure
section 1060,

20.  Petitioner seeks injunctive relief pursuant to Code of Civil Procedure sections 526 and
527 and Civil Code section 52.1.

21.  This court has jurisdiction over the writ relief requested in this proceeding under Code
of Civil Procedure section 1085.

22, This action is brought under, and seeks to rectify violations of, the laws of the State of
California including its Constitution.

23, All parties exist and reside within the County of Santa Clara, and the acts and/or
omissions complained of took place within the County of Santa Clara, making this Court the
appropriate venue for this action.

Iil. THE PARTIES

24.  Petitioner and Plaintiff AFSCME Local 101 is an unincorporated membership
association, and a labor organization as defined by Government Code section 3501.

25.  AFSCME Local 101, including its affiliated Municipal Employees’ Federation
(“MEF™ and Confidential E'mployees’ Organization (“CEQ”), is the recognized exclusive bargaining
representative for certain non-managerial employces of the defendant and respondent City of San
José,

26, AFSCME sues on behalf of, and in the interest of, its members employed by the City,
Such members are miscellaneous employees and are members of the City’s Federated City

Employees Retirement System.
' 5

AFSCME'S FIRST AMENDED COMPLAINT AND WRIT PETITION 314807.doc
Case No, 227864; Consolidated Case No. 1-12-CV-225926




£

L~ - - T B = N ¥

10
1]
12
13
14
15
16
17
18
19
20
21
22
23
24
25
2
27
28

27.  Measure B purports to affect and substantially impair the rights of AFSCME’s

members as alleged herein.

| 28.  Defendant and Respondent City of San José is a chartered municipal corporation, and
an instrumentality of the State of California, which operates under the authority of the California
Constitution and the San José City Charter.

28.  Defendant and respondent Debra Figone is sued in her official capacity as City
Manager of the City of San José, The City Charter designates the City Manager as the City’s chief
administrative officer responsible to the City Council for the administration of the City’s affairs
placed under her charge. Ms. Figone’s duties include but are not limited to executing all Jaws, City
Charter provisions, and any acts of the City Council which are subject to enforcement by her
subordinates. Executing Measure B is amongst her duties.

30.  The Board of Administration for the Federated City Employees Retirement System
(“Board”) is the Necessary Party in Interest in this case and is appointed by the City Council. The
Board ié responsible for managing, administering, and controlling the Federated City Employees
Retirement System and the retirement fund. (California Constitution, art. XV1, sect. 17; San Jose
Municipal Code (“SIMC”) § 3.28.100.) Action on the part of the Board is required in order to bring
the Federated City Employees Retirement System within compliance with Measure B.

IV. FACTUAL ALLEGATIONS
A. THE FEDERATED CITY EMPLOYEES RETIREMENT SYSTEM

31. Prior to Measure B, and at all times relevant hereto, the City Charter provided fora
defined benefit pension plan, and set forth a duty on the part of the City to “create[], establish [] and
maintain(] ... a retirement plan or plans for all [of its] officers and employees....” (Charter § 1500.)

32, The Charter further prescribed the minimum benefits due to its non-exciuded
miscellaneous employees and required the City Council to provide for pension and other benefits
through ordinance. (Charter § 1505.) It also stated that in its discfction, the City Council “may grant
greater or additional benefits.” (Charter § 1505(e).)

33. Pursuant to duly-enacted ordinances, Defendant adopted and established a Federated

City Employees Retirement System providing for certain benefits for covered employees. Such
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ordinances, and other laws of the City and State, further provide for the establishment of a Retirement
Board to oversee and administer pension henefits for covered employees.

34.  The terms and conditions of the plan of benefits prescribed by, and adopted under,
these auspices is hereinafier referred to as the “Retirement System,” “Federated System,”
or “System.”

35.  Generally, full-time miscellaneous employees become members of the System upon
acceptance of employment with the City,

36.  Prior to Measure B, the System was funded by contributions from both members and
the City under the proportions set forth in the Charter. However, member or employee contributions
were never assessed or required with respect to the System’s unfunded liabilities; rather members
only were responsible for contributing towards the “normal cost” ! of their annually-earned benefits.

37.  Therefore, prior to Measure B, the City Charter provided that the funding of benefits
under the system was to be computed annually with respect to the normal cost of each employee-
member’s annual benefit accrual: the Charter and City Ordinances provide that “any [non-excluded]
retirement fund, system or plan for or because of current service or current service benefits .. . in |
relation 10 and as compared with contributions made by the City for such purpose, shall not exceed
the ratio of three (3) for [miscellaneous] employees to eight (8) for the City.” (Charter § 1505(c); §
SIMC 3.28.710.)

38.  Under the System, member contributions are made only on account of cutrent service
rendered (SIMC § 3.28,710), excepting limited circumstances - not relevant here — where employees
may make additional contributions to purchase “prior service credit”?. (STMC §§ 3.28.730, 3.28.740.)
Again, members are not and have never been reguired to make contributions into the System to cover
their own or others’ unfunded liabilities.

39.  Instead, under the Charter, the City has been responsible for ensuring payment of

shortfalls between the plan’s assets and the actuarially-determined }ability for all benefits owed by

! The normal cost is the acluarially determined cost of new benefits eamed each year by active participants,
z Meaning the purchase af pension credit far years af City service that did not qualify for pension membership

7
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the System. Such difference, actuarially determined, represents the System’s “unfunded liability,”
which fluctuates depending on the System’s investment and demographic experience.

40.  While fhe City is required to make current service and limited prior service
contributions into the retirement system on behalf of members (SIMC §§ 3.28.850, 3.28.890), it is
and has been obligated to cover the unfunded liabilities of the retirement system (SIMC § 3.28.880.)

41.  The form of benefit promised by the City and provided under the System to
Petitioner’s members was a defined benefit consisting of 2.5% of compensation multiplied by the
particular employee’s years of employment with the City for which the employee is eligible for credit
under the System (i.e. “covered” or “credited” service). The defined benefit also included a
guaranteed cost of living adjustment, or “COLA,” consisting of a 3% annual increase in the pension
benefit.

42.  Although the righi to earn and receive such a defined benefit accrues upon accepting
and continuing employment under the System, members becom¢ eligible to receive such defined
benefit on the earlier of reaching age 55 and completing five years of covered service, or completing
a full 30 years of service regardless of age. (SJMC 3.28.1110(A).)

43. © Under the System, members who become disabled and unable to perform their duties
are entitled to a disability retirement benefit,

44.  The City and the System also provide for payment and fundirig of health benefits for
Federated System retirees.

45.  To qualify for retiree health benefits, a member must retire under the System and have
at least fifteen years of service or receive an allowance that is at least 37.5% of final compensation.
Furthermore, a retiree may be eligible for benefits if he/she “[wlould be recei ving an allowance equal
to at least [37.5%)] of {his/her] final compensation [] if the workers’ compensation offset ... did not
apply.” (8IMC 3.28.1950(A)}(3).) If a retiree qualifies for the plan, the retirement system pays one
hundred percent of the lowes: cost plan that is available to active City employees. If a retiree does
not choose the lowest cost plan, he/she must pay the difference between that premium and the

premium for the lowest cost plan.
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46.  To qualify for retiree dental benefits, a member must retire for disability or service and
either have credit for five years of service or more or receive an allowance that is at least 37.5% of
final compensation. Furthefmore, a retiree is eligible for benefits if he/she “would be receiving an |
allowance equal o at least [37.5%)] of [histher] final compensation [] if the workefs’ compensation
offset ... did not apply....” If a retiree qualifies for the plan, the retirement fund pays one hundred
percent of that members’ premiums to an eligible dental plan.

47.  The City and the System also provide for a Supplemental Benefit Retiree Benefit
Reserve (“SRBR™) for the benefit of retired members, survivors of members, and survivors of retired
members retired members. If the balance remaining in the Plan’s income account [after payment of
administrative costs and expenses of the retirement System for the applicable fiscal year] is greater
than zero, the [BJoard .., transfer[s] ten percent of the excess earnings to the [SRBR], and []
transfer{s] the remaining ninety percent of the excess earnings to the general reserve.” (SIMC
3.28.340(D).) Furthermore, interest on these funds and excess funds are deposited in the SRBR.

B. MEASURE B

48.  Measure B seeks to reduce the retirement security of Petitioner’s merﬁbers while
simultaneously shifting obligations and debts already incurred by the City unto a smal.l class of
individuals, including Petitioner’s members.

49, - Measure B further seeks to punish members who either challenge its legality or resist
the reduction of the retirement benefit to which they are vested and entitled. Specifically, Section
[514-A of Measure B provides that if any of Measure B’s terms are “determined to be illegal, invalid
or unenforceable as to Current Employees{,]” current employees” salaries shail be reduced by “an
equivalent amount of savings.”

Suspension and Reduction of COLA Provision

50.  With respect to the COLA component of the Systern’s defined retirement benefit,
Measure B authorizes the City Council to eliminate or “suspend” payment of the COLA. By its
terms Measure B provides the City Council with discretion to suspend the COLA for a period of five

years and thereafter may reduce by haif the COLA benefit, or continue the suspension.
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5. Prior to Measure B, miscellaneous employees enjoyed a vested right to an annual three
percent increase to their pension benefit afier retirement. This served the purpose of ensuring that a
retiree’s pension kept pace with inflation, (SJMC § 3.400.160.) .(It should be noted that System
members do not participate in thc federal Old Age, Survivor and Disability Insurance (OASDI)
program admunistered by the Social Security Administration, which of course includes a COLA
component). _

52. The COLA component of the System’s retirement benefit has been funded by
employee and City contributions. Specifically, the normal cost of the COLA component is funded by
contributions from members and the City on the same three to eight ratio basis as has been applied to
the primary pension benefit, (SIMC § 3.44.00.)

33.  Measure B, however, provides that the City Council is éuthorizcd fo suspend COLA
payments “in whole or in part” until (and if) “[the City Counei 1] determines that the fiseal emergency
has eased.” (Section 1510-A). Upon information and beiief, such provision applies equally to current
employees who retire prior to the adoption of any such resolution suspending the COLA.

54.  Measure B further provides, that “in the event” the City Council “restores all or part of
the COLA” it shall not exceed 3% for “‘current employees” or ©“1.5% for Cﬁrrent Employees who
opted into the VEP” (Jd.), and it may only be restored prospectively,

35. Measure B therefore reduces vested retirement benefits in the form of permitting
elimination and reduction of COLA for both current and future reirees.

Elimination of the Supplemental Benefir Retiree Benefit Reserve (“SRBR i

56.  Measure B eliminates of the System’s Supplemental Benefit Retiree Benefit Reserve
(“SRBR").

57.  Priorto Measure B, in the event the System had a balance in its operating account
after payment of administrative costs and expenses of the retirement System for the applicable fiscal
year, the Board of Retirement was required to *transfer ten percent of the excess earnings to the
[SRBR], and [to] transfer the remaining ninety percent of the excess earnings to the general reserve.”

(SIMC 3.28.340(D).) Furthermore, interest on funds and excess funds were deposited in the SRBR.

10
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58.  Funds werc held in the SRBR for the benefit of retired members, survivors of

| members, and survivors of retired members.

59, Measure B eliminates the SRBR and transfers the assets held in such account to the
System’s general fund.

Changes fo the Obligation to Fund City Employee Retirement Praerams

60.  Measure B transfers to employees the responsibility for funding, in part, the System’s
previously-incurred unfunded Liability. Such an obligation has not, heretofore, existed on the part of
System members or employees. As set forth above, the Municipal Code and Charter have
exclusively placed responsibility on the City for any such incurred liabilities.

61.  Specifically, in order to retain their vested entitlement to receive their pension

benefits, members must personally agree to assume a pro rata portion of up to 50% of the Gity’s

| obligation for the System’s unfunded liabilities, in addition to their obligation to make payment of the

normal cost of their annual accrued benefits.

62. The obligaﬂon to assurmne half of the City’s responsibility for financing the System’s
unfunded liabilities has been computed by the City to equal approximately 16% of gross pay and,
accordingly, Measure B caps this obligation at 16% of an employee’s 8ross pay.

63.  Employees who decline the abligation to assume the City’s debt in this manner, under
Measure B, are placed into a “Voluntary Election Plan” or “VEP.”" Such employees, and only those
employees who wish not to, or are economically unable to, relinquish their earned and promised
pension benefits must, on a going forward basis, pay to the city an excise or assessment against their
wages. Measure B designates such funds towards payment of the City’s general obligations
associated with its accrued past pension liabilities. Those employeeé who cannot afford to pay the
City’s excise of 16% of their wages are forced to accept a reduction in their vested right to receive
their pension benefits and promised level of retirement security.

64. Specifically, with respect to employees who decline to assume a portion of the City’s
obligation for the System’s unfunded liabilities, or are unable to afford the excise imposed against
them: The VEP imposes a Jower accrual rate for benefits; imposes a later retirement age; increases

the years-of-service retirement eligibility gradually each year, indefinitely and with no limit; reduces
11
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and caps the annual COLA; redefines the term “ﬁnal compensation” to exclude the member’s
compensation that would otherwise have been included in computing th_e member’s pension; and
redefines to the member’s disadvantage the criteria applied to disability retirements.

65. The amount of the wage excise is unrelated to the particular employee’s cost of benefits
and is not particularized to the employee.

66.  Measure B’s VEP does not present members with a “voluntary” option, as the exercise
of such choice is neither volitional nor free from coercion or duress.

67.  Further, although accepting imposition of the VEP may be more advantageous than
remaining in the System as amended by Measure B, both “options” require members to accept a
reduction in their vested right to receive promised retirement benefits upon retirement. Those that
cannot afford to pay upwards of 16% of their wages to the City’s unfunded liability are required to
forego their earned and promised pension rights.

68.  Prior to Measure B, the City’s miscellancous employees had the right to retire on the
earlier of reachiﬁg age fitty-five or working for the City for thirty years, (See, e.g., SIMC §
3.28.1110(A).)

69.  Specifically, a member’s annual service retirement “allowance” — or benefit — was
computed with respect to his/her final compensation, which was defined as the “highest average
annual compensation eamable by the member during any period of twelve consecutive months of
federated city service....” (SIMC § 3.28.030.11.) Such a full service retirement benefit was
computed as 2.5% of such final compensation per year of service, Furthermore, one year of service
was defined as “1,739 or more hours of federated city service rendered by the member in any
calendar year.” (SIMC § 3.28.6809(B).)

70.  Employees who are unable to shoulder the City’s obligation for the Systemn’s
unfunded liabilities must accept, under the VEP, a reduced benefit acerual rate of two percent of final
compensation; an increased retirement age of sixty-two; an ever-increasing years-of-service
retirement (which increases by six months cach year, starting in J uly of 2017); a reduced COLA of

1.5%; “final compensation™ redefined as “the average annual pensionable pay of the highest three

12
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consecutive years of service”; and an increase in the definition of a year of service to 2,080 hours.
(Seetion 1507-A (emphasis added).)

Changes to the System s Disability Retirement Benefit

71.  Measure B redefines the term “disability” with respect to current employees in a
manner that reduces such employees’ eligibility for a disability retirement under the System. It
further reduces the right to a disability retirement benefit for employees required to enroll into the
VEP.

72.  Specifieally, Measure B reduces the maximum benefit that a disabled retiree may
receive, reduces the categories of compensation for purposes of computing the benefit; and reduces
the annual COLA. '

73, Prior to Measure B, a miscellaneous employee qualified for a “disability retirement™ if
his/her “disability ... renderfed] the member physically or mentally incapable of continuing to
satisfactorily assume the responsibilities and perform the duties and functions of the position then
held by him and of any other position in the same elassification of positions to which the eity may
offer to transfer him, as determined by the retirement board on the basis of competent medical
opinion.” (SJMC § 3.28.121(.) Prior to Measure B, disabled employees who could fill such positions
were nevertheless entitied to a disability retirement if no such position existed or was open.

74.  Further, members who retire because of a service-connected disability were, prior to
Measure B, permitted an “annual allowance” of no less than forty percent of their compensation plus
2.5% for each year of service beyond sixteen, to 2 maximum of seventy-five pereent of the member’s
final compensation. (SIMC § 3.28.1280.)

75. With respeet to non-service conneeted disabilities, miscellaneous employees who
became members of the System prior to September 1, 1998, were eligible for a non-service connected
disability retirement allowance equal to the normal retirement allowance less half a percent fof each
year the member is younger than age fifty-five. All other members receive an allowance of twenty
percent of final compensation plus two percent of final compensation for each year of service in

excess of six years, but less than sixteen years, plus 2.5% of final compensation for each year of
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service credit in excess of sixteen years, up to seventy-five percent of the member’s final
compensation. (SIMC § 3.28.1300.)

76.  Prior to Measure B, disability retirees reccived an annual three percent COLA. (SIMC
§§ 3.44.010, 3.44.160.) |

77.  Measure B substantially impairs both the eligibility to receive and the substantive
benefits provided under the System’s disability retirement provisions.

78.  Specifically, Measure B redefines the term “Disability” for purposes of restricting
eligibility to receive a disability retirement, Measure B narrows the definition to apply only to
employees whose disability “has lasted or is expected to last for at least one year or to result in death”
and “cannot perform any other jobs described in the City’s classification plan because of his or her
medical condition(s)... regardless of whether there are other positions available at the time a
determination is made.” (Section 1509-A (emphasis added).)

79.  Thus, under Measure B, a memher who suffers debilitating injury may he denied a
disability benefit is she can theoretically perform the functions of any classification, even if there is
no vacancy available to accommodate such employee.

80,  Measure B also reduces the disability benefit provided under the System.
Specifically, service-connected disability retirees receive fifty percent “of the average annual
pensionable pay of the highest three consecutive years of service.” Further, employees hecome
eligible for non-service connected disability retirement henefits after five years of service with the
City, computed at two percent times final compensation, defined as the average highest three
consecutive years. Such an employee may receive a minimum and maximum non-service connected
disability retirement of twenty percent and fifty percent, respectively. (Section 1507-Ad))

81.  Under Measure B the disability retirement COLA is reduced to 1.5%.

82.  Furthermore, Measure B shifts the responsibility for determining eligibility for
disability retirement benefits from the Board to “an independent panel of medical experts” subject to

a “right of appeal to an administrative judge.”

1
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Funding af the City’s Retiree Health Obligations

83.  Pursuant to the SIMC, members of the Federated System who satisfy certain
conditions related to service or disability retirement are entitled to receive retiree medical and dental
benefits. (SIMC §§ 3.28.1950, 3.28.2000.)

84,  Members of the System enjoy aright to retiree healthcare benefits that is vested by
explicit or implied contract. Indeed, employees contribute to the cost of retirec health through their
own payroll deductions. _

85.  Retiree healthcare benefits are a form of deferred compensation for present service.

86.  Retiree healthcare benefits are also provided as a result of writien agreements between
the City and labor organizations, including Petitioner.

87.  Prior to Measure B, AFSCME members have contributed to their retiree health
insurance on a one-to-one basis with the City.

88.  Prior to Measure B the City has not, and did not, make contributions at a level

| sufficient to fully prefund its retiree health obligations. Rather, the City paid for its retiree health

obligations through a “pay-as-you-go™ method, utilizing both its own and employee contributions
towards providing health benefits o its retirees. Where such amounts were insufficient to pay the
city’s health obligations, the City was responsible for such unfunded amounts,

89.  Although active employees contributed in the form of payroll deductions towards the
costs of retiree healthcare, they were not responsible for funding the full cost of the Retiree
Healthcare Plan’s (“RHC Plan”) unfunded liabilities.

90.  On information and belief, the City has developed an Annual Retirement Cost or
“ARC” that incorporates the City’s predicted normal cost of retiree heaith obligations and the cost of
promised but unfunded benefits to current and future retirees (7.e. unfunded liabilities).

91.  Beginning in or around 2009, the City imposed increasingly significant layoffs of its
employees and further reduced wages of those that remained by as much as twelve percent of
pensionable pay. As a result, the City’s pay-as-you go method of funding its retiree health
obligations became untenable as the amount of employee contributions to the ARC necessarily

declined due to such layoffs and pay reductions. The City’s actions further increased the pool of
15
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retitees and consequently its retiree health obligations, as employees opted 1o retire rather than be
placed on lay-off or continue to work under significant pay reductions.

92.  Measure B attempts to shift the City’s obligation associated with previously-incurred
and promised retiree health benefits onto its current employees. Mcasure B seeks to make current
employees réSponsible not only for 50% of the normal cost of their annually-incurred retiree health |
obligations, but also for the City’s unfunded liabilities with respect to all of its retiree healthcare
obligations. (Measure B, § 1512-A(a) (mékin g active employees responsible for contributing “a

minimum of [fifty percent] of the cost of retiree healtheare, including both normal eost and unfunded

| liabilities™).)

93.  Upon information and belief, with respect to members of the Petitioner, such an
obligation imposes an excise on current employee compensation for the payment of the City’s
general obligations.

94.  Such excise is substantially greater than the amount of Eeneﬁts each such employee is
expected to receive under the RHC Plan. As a result, such employees are paying for benefits
unassociated with their City service.

95.  In addition, the excise is imposed for the stated purpose of paying the City’s general
obligations, that is, the unfunded liabilities of the City retirement system

96.  Measure B further attempts to set a framework to severely diminish the value of the
“low cost plan” to which members are entitled upon retirement.

97.  Measure B also purports 1o “unvest” the right to retirce health notwithstanding the fact
that employee members of petitioner have directly contributed through payroll deduction to the cost
of such benefits. (Measure B, Section 1512-A(b) (stating “[n]o retiree healthcare plan or benefit shall
grant any vested right...”; providing City with right to “amend, change or terminate any [RHC PJlan
provision”).) Such provisian, as alleged below, is an unconstitutional taking and impairment of
contract, and violates due process, as guaranteed by the California Constitution.

98.  Measure B also redefines the benefit provided under the RHP as “the medical plan
which has the lowest monthly premium available to any active employee in either the Police and Fire

Department Retirement Plan or [the System].” (Section 1512-A{c).} This effectively fixes cmployee
=18
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1 | benefits to the lowest cost iJl&n City-wide, whether or not that plan was bargained for or imposed
upon a union other than AFSCME by the City.

99.  Asaresult, Measure B reduces the expectations of Petitioner’s members by reducing
the amount of Retiree health premium payment available to them upon retirement.

Retroactive Shifting of Public Debt to a Small Class of Individuals

100, Measure B shifts a substantial burden onto current employees for the financing
of the System’s, Plan’s, and the RHC Plan’s unfunded liabilities.

101.  Such unfunded liabilities represcnt the previously-incurred obligations of the City with

Yo w1 Sy b B L b2

respect to benefits eamed by current and future retirees of the City.
10 102.  With respect to the Syster, under Measure B, employees who refuse to forego their
11 {vested right to their pension benefit must make “additional retirement contributions in increments of
12} 4% of pensionahle. pay per year, up 10 amaximum of 16%, but no more than 50% of the costs to
I3 |amortize any pension unfunded liabilities....” (Section 1506-A(b).)
14 103.  The intent, purpose and effect of Measure B is to impose a fine on those employees
15 | who refuse to relinquish their constitutionally-protected right to receive their eamed and promised
16 {pensions. By imposing such fine on only those who do not accept the City’s demands to amend its
17 | pension obligatians, the City is imposing a punishment or penalty on a select group of individuals.
18 104.  Prior to Measure B, the City was and has been obligated to pay for any such unfunded
19 |liabilities. Further, until the VEP is implemented, Section 1506-A of Measure B govems all
20 | members of the System, obligating them to shoulder the City’s debts related to the System’s
21 lunfunded liabilities.
22 105, Similarly, if a court finds Section 1506-A(b) of Measure B to be “illegal, invalid or
23 | unenforceable” then the City is purportedly empowered to require employees to pay down the City’s
24 | obligations for the System’s unfunded liabilities. (Section 1514-A of Measure B.)
25 106.  Measure B places on current employees the responsibility of funding the cosi of their
26 | benefits in addition o the unfunded liabilities not associated with their own service, including the

27 | already-accrued retiree health benefits obli gations and the benefits payable to current retirees.
28 |
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107.  Measure B requires a small class of individuals, namely current employees with
respect to the RHC Plan and current employees who refuse to forego their Qested benefits under the
System’s VEP plan, to retroactively fund liabilities of the public.

108. Measure B improperly imposes on members an obligation to fund a portion of the
City’s generai obligations. |

109. Measure B imposes severe retroactive liability on a limited class of parties that could
not have anticipated such liability, and in a substantially disproportionate manner. _ |

110, Moreover it does so for the purpose of punishing those who refuse to relinquish their
constitutionally-protected right to receive the pension they have earned and were promised. There are
fairer and easier methods of achieving the same result the City seeks to achieve here through the
imposition of a wage fine or excise. |

111, Under the California constitution such retroactive legislation deprives individuals of
legitimate expectations and upsets settled transactions.

112, Retroactive lawmaking is of particular constitutional concern because of its use, as
with Measure B, is 2 means of retribution against unpopular groups.

113, Measure B is further an improper imposition of public debt on a small group of

individuals.

114.  In that regard, Measure B is an unlawful retroactive law that violates the California
Constitution’s takings and due process clauses, and such Constitution’s prohibition of ex post facto
laws and bills of attainder.

VIil. CAUSES OF ACTION

FIRST CAUSE OF ACTION
Unconstitutional Impairment of Contract
(Cal. Const. Art. T § 9 and Cal. Civ. Code § 52.1%)

115, Plaintiff hereby incorperates by reference the preceding paragraphs as though set forth
fully herein.

? Pleintiff may sue is Superior Court for a violation of its members’ constitutionat righis pursuant to Civil Code Sect.
52.1.

18
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116. California’s Constitution, Artiele I, seetion 9, prohibits the state and its
instrumentalities, including the City, from passing a law that impairs the obligation of contracts
{“Contraets Clause™).

117.  Moedifications to public employee retirement plans affecting eurrent employees must
be reasonable under California’s Contraets Clause. Changes can be reasonable only if (1) they bear
some material relation to the theory of a pension system and its suceessful operation and {2) changes
in a pension plan that result in a disadvantage to employee are accompanied by comparable new
advantages.

118. Miscellaneous employees enjoy vested contraetual rights to the System, Plan, their
retirenier_xt benefits, and any enhaneements implemented once they begin working with the City.

119. Measure B substantially impairs these rights without providing a comparable
advantage.

120. Under California {aw, these prineiples apply to changes in the method of funding of
pension systems, and sﬁch changes cannot be irposed on members to their disadvantage, when there
is no correspox;ding advantage.

121.  Measure B, and the funding mechanisms providing for reduction in wages and shifting
of liabilities to a small class of individuals who derive no benefits from sueh liabilities, is contraiy to
the theory of a pension system.

122.  Measure B interferes and irﬁpairs those contractual rights in a way that is
unreasonable.

123.  Measure B’s provisions bear no material relation to the theory of a retirement system
or its suecessful operation; they simply allow the City to escape from its obligation to provide its
employees with these form of deferred compensation with which it previously enticed them into its
employ.

124, Measure B’s provisions harm the effected el;nployees without providing them with any
comparable advantage, commensurate benefit, or compensation.

125. Therefore, Measure B violates Article 1, Seet. 9 of the California Constitwion as it

apphes to existing plan participants and is unconstitutional.
19
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(“public employees™) for harsher treatment than other residents ofthe City.

SECOND CAUSE OF ACTION
Unconstitutional Bill of Attainder
(Cal. Const. Art. 1§ 9 and Cal. Civ. Code § 52.1)

126.  Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth
fully herein.

127.  California’s Constitution, Article 1, section 9 prohibits the state and its
instrumentalities, including the City, from passing bills of attainder.

128.  Measure B is a legislative act. It was initially promulgated and putto a vote of the
electorate by the City Council, and it was then approved by the City’s electorate.

129.  Measure B’s penalty provisions -- which impose against those employees who do not
voluntarily relinquish their right to receive their eamed and promised pension a 16% wage deduction |
-- affects their lives and is a confiscation of property, earned wages to which they would otherwise be
entitled. |

130. A bill of attainder includes legislative acts that unconstitutionaily impact property
rights.

131, Measure B exclusively targets and penalizes current and future City employees

132, Measure B imposes a forfeiture or fine on a select class of individuals for the purpose
of punishing them for refusing to relinquish their constitutionaily-protected right to receive the eamed
and promised pension.

133, Although the City asserts this fine is necessary 1o its budget, fairer methods of
generating revenue exist for the purpose of paying the City’s general obiigétions.

134.  Further, although the City and the Measure indicate these provisions are necessary to
ensure parks, libraries and other services, it has sought to provide to its management employees,
employees not represented by Petitioner, retroactive salary increases. |

135. Upon information and belief, the City has sought to impose this fine against
petitioners’ mémbers, among others, because petitioner and its members have (1) refused to
voluntarily forego pension rights previously sought by the City; (2) have filed unfair Iabor practice

charges against it before the Public Employees Relations Board.
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136.  In enacting Measure B, at the outset, the City adopted and drafted ballot language that
was deemed by the Sixth District Court of Appeals as “charged,” “biased™ and not neutral.

137. The City’s intent to punish City employees is reflected in internal City
commupications. For exa:ﬁple, an email from City Retirement Services Director to the City Manager
and others, described a large percentage of City employees as “totally useless” and “marginally
employed” and that “benefit and salary reductions are less important.”

138. The Cit;,f and its agents have indicated that they are waging a “war” on Petitioner.

139. Measure B was adopfed and passed to punish petitioner and more particutarly, those
members/employees who do not agree to a reduction to their eamed and promised pension.

140. By imposing a fine against employees who do not agree to relinquish their
constitutionally-protected right to receive their carned and promised pension, Measure B singles them
out for punishment.

141. Because Measure B requires employees to relinquish components of their vested
benefits or suffer a dramatic fine imposed against their wages, up to 16%. Such wage reduction, for
Petitioners’ members who have already received a 12% reduction to their pay since 2011, will force
them either (a) from their jobs or (b} to relinquish the pension rights, as they are unable to support
themselves or their families on their post-excise income.

142, Under the constitution, a fine is a characteristically punitive sanction,

143.  The fine imposed by Measure B is intertwined with employecs’ exercise of their
constitutional right.

144,  Measure B penalizes current City employees by imposing the penalty of a fine, unless
such employees agree to forego their Constitutionally-protected rights to receive their full Pension
benefit. |

145, Such excise, consisting of up to 16% of their salary, is a severe penalty, and is
imposed out of a punitive motivation.

146.  Such punishment is inflicted on this small class of individuals by subjecting them to

adverse economic treatment. Measure B further punishes such employees by imposing on them a
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“poisan pill” provision whereby if they seck to enforce their Constitutionally-protected right to be
free from Bills of Attainder and other unconstitutional treatment, they are further penalized.
147. Measure B is therefore an unlawful Bill of Attainder.

THIRD CAUSE OF ACTION

Uncoastitutional Taking of Private Property
(Cal. Const. Art. 1 § 19 and Cal. Civ. Code § 52.1)

148. Plaiﬁtiff hert?.by incorporates by reference the preceding paragraphs as though set forth
fully herein.

149. A pubkc entity may not take private property for public use in the absence of just
cdmpensation. (Cal. Const. art I § 19.) Nor may a public entity pass regulatiqns having the effect of
depriving -inclivicluals of their property.

150. Miscellaneous employees enjoy vested contractual and property rights under the

| System, once they begin work for the City.

151,  Measure B is a taking of such rights.

152, Similarly, retivement benefits promised in order to induce employment with the City
are a form of deferred compensation. Measure B constitutes a taking of such property.

153. Measure B has a drastic fiscal impact on public employees because it significantly
abridges their vested right to receive certain retirement benefits.

154. Furthermore, Measure B constitutes an unconstitutional taking because it divests
public employees’ salaries to finance the System’s unfunded Liabilities and employee retirement
plans, without providing such employees with just compensation for this divestiture.

155. Measure B seizes a greater portion of their salaries to finance the City’s unfunded
liabilities related to pension and retiree health benefits. In other words, because Measure B seiies
wages in order to pay for the previously-incurred retiree health and Pension obligations associated
with others, it constitutes an unconstitutional taking.

156. Although Measure B significantly infringes upon the vested property rights of plaintiff
and those it represents, it does not provide them with any form of comparative advantage. Therefore,
it amounts t0 an unconstitutional taking of private praperty for a public purpose without just

compensation.
22
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157.  Measure B further constitutes an unlawful retroactive law in violation of the California

Constitution’s takings clause.

FOURTH CAUSE OF ACTION
Unconstitational Taking of

Private Property Without Due Process
(Cal. Const. art. 1§ 7 and Cal. Civ. Code § 52.1)

158.  Plaintiff hereby ineorporates by reference the preceding paragraphs as though set forth
fully herein,

159.  California’s Constitution, Article I, section 7, provides “A person may not be
deprived of ... property without due process of law.”

160.  Miscellaneous employees enjoy vested contractual and property rights to the pension
benefits set forth under the System, and any enhancements made during their term of employment
with the City. This includes the right to a COLA and retiree healthcare benefits.

161. Measure B violates the members’ rights to substantive due process guaranteed by the
California constitution by taking their vested property rights without affording them a comparable
advantage or commensurate benefit or compensation, |

162.  Measure B further constitutes an unlawful retroactive law in violation of the California

Constitution’s Due Process clause.

FIFTH CAUSE OF ACTION
Violation of California’s Pension Protection Act
(Cal. Const. art. XVI § 17 and Cal. Civ. Code §352.D

163.  Plaintiff hereby incerporates by reference the preceding paragraphs as though set forth
fully herein.

164.  The California Constitution gives public sector pension or retirement systems the “solc
and exclusive fidueiary responsibility” over the system’s assets and its administration, {Cal. Const.
art. XV1§§ 17, 17(a).) It also holds that system assets are “trust funds and shall be held for the
exclusive purposes of providing benefits to participants in the pension or retirement system and their

benefictaries....” (Cal. Const. art. XV1] §17(a))
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165.  The California Constitution states that “the retirement board of a public pension or
retirement system shall have plenary authornity and fiduciary reéponsibiiity for investment of moneys
and administration of the system...” subject to specified conditions, (Cal. Const. art XVI § 17.)

166. It further provides that the Board “shall have the sole and exclusive fiduciary
responsibility over the assets of the public pension or retirement system([,}” aﬁd “it shall also have the
sole and exclusive responsibility to administer the {S]ystem in a manner that will assure prompt
delivery of benefits and related services to the participants and their beneficiaries.” Furthermore, the
“assets of [the System] are trust funds and shall be held for the exclusive purposes of providing
benefits to participants in the [System] and their beneficiaries and defraying reasonable expenses of
administering the [S]ystem.” (Cal. Const. art XVI § 17(a).)

167. A Retirement Board’s “duty to its participants and their beneficiaries shall take
precedence over any other duty.” (Cal. Const. art XVI § 17(b).) Further, the Board’s “exclusive
fiduciary responsibilit[y] ... to provide for actuarial services in order to assure the competency of the
assets of the” System. (Cal. Const. art XVI §17(e). See also SIMC § 3.28.350(B).)

168.  The City’s Municipal Code grants real party in interest, the Retirement Board,
exclusive control over investing and administering of the retirement fund. (SJMC § 3.28.310.)

169.  The Code charges the Board with investing and reinvesting fund assets, which are
“held for the exclusive purposes of providing benefits to members of the plan and their beneficiaries
and defraying reasonable expenses of administering the plan.” (SIMC § 3.28.350(A).)

I70.  Amongst its other résponsibilities, the Board also determines employee eligibility for
receipt of retirement benefits, the caleulation of employef and member contributions, and the
distribution of benefits to retirees,

171. The California Constitution also requires that the “members of the retirement board of |
a public pension or retirement system shall discharge their duties with respect to the system solely in
the interest of, and for the exclusive purposes of providing benefits to, participants and their
beneficiaries, minimizing employer contributions thereto, and defraying reasonable administrative

expenses of administering the system.” (Cal. Const. art. XVI.§ 17(a).) Also, a retirement board’s
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duty to its participants and their beneficiaries shall take precedence over any other duty.” (Cal, Const.
art. XVI § 17(b}.)

172, Measure B requires that when the Necessary Party in Interest adopts retirement plans
under the Federated System, it “minimize any risk to the City and its residents....” (Section 1513-
Ala).) Requiring that Necessary Party in Interest consider the risk of such a plan to any other party
besides its participants and beneficiaries directly contradicts its primary fiduciary responsibility to
Plan participants and beneficianes,

173.  Measure B requires that all “plans adopted pursuant to the Act ... minimize any risk to

the City and its residents ....” (Section 1513-A(a).} Again, this command contravenes the Board’s

primary fiduciary duty to Plan participants and beneficiaries.

174.  Section 1513-A of Measure B sets forth certain actuarial requirements that usurp the
Board’s plenary power and exclusive fiductary responsibility, as mandated by California’s
Constitution, to provide for actuarial services to ensure the competency of the assets” of the System.

175.  For these reasons Measure B is in conflict with and preempted by the California
Constitution.

SIXTH CAUSE OF ACTION

Violatien of Constitutional Right to Petition
(Cal. Const. art. 1§§ 2, 3 and Cal, Civ. Code § 52.1)

176.  Plaintiff Ihereby incorporates by reference the preceding paragraphs as ﬁlough set forth
fully herein.

177. Miscellaneous employees enjoy vested contractual rights to the Plan, its benefits, and
any enhancements once they begin working with the City. This includes the right to pension
payments with a COLA and retiree healthcare benefits.

}78.  “The people have the right to ... petition government for redress of grievances....”
(Cal. Const. art. 1§ 3.)

179, Section 1514-A of Measure B holds that if Scction 1506-A(b) “is determined to
illegal, invalid or unenforceable to Current Employees[,}” current employees® salaries shall be

reduced by “an equivalent amount of savings.” The penalty Section 1514-A imposes for a successful
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challenge to Section 1506-A(b) is equally detrimental to members as the burden imposed upon them
by Section 1506-A(b) itself, '

180.  The penalty imposed by Measure B for successfully mounting a legal challenge to
Measure B is unrelated to the theory of a pension system and violates tﬁe Constitutionally protected
right to petition. '

181.  Measure B impermissibly imposes a cost or risk upon the cxercise of the right to
petition the courts for redress, and its purpose and effect is to chill the assertion of constitutional
rights by penalizing those who choose to exercise them.

182, Section 1514-A of Measure B deters members from challenging Measure B by
imposing an unreasonable, burdensome, legally unauthorized, and unrelated penalty for successfully
invoking the Constitutional right to petition the eourts.

183.  Measure B discourages the exercise of a fundamental right and therefore violates Cal.

Constitution Article I, Sections 2 and 3.

SEVENTH CAUSE OF ACTION
Illegal Ultra Vires Tax, Fee or Assessment
(Cal. Const. Art. I, § 7 & Civ. Code § 52.1)

184.  Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth
fully herein.

185.  Measure B imposes on current and future employees the obligation to Fund the city’s
general obligation for the unfunded liabilities associated with its pension System and Retiree
Healthcare Plan.

186. Measure B accomplishes this by imposing an excise tax on City employee wages for
the purpose of funding the City’s general obligations, namely the unfunded liabilities of its pension
and retiree health system.

187.  The tax is imposed on those who do not forego their eamed and promised pension
benefits by opting into the City’s proposed VEP program.

I88.  The excise imposed is unrelated to the individual employee’s pension or the City's

unfunded liabilities associated with such pension. The excise impose on employees is neither related
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to their hours or terms of employment, their classifieation, years of service, hours or any other indicia
of their employment.

189.  The exeise is a means of disbursing the cost of government, that is, the provision of
essential government functions. The eity has and does eharacterize its obligations to fund pension and
retiree benefits as essential government functions, and has sought approval for various retiree health
funding mechanisms from the IRS based on the premise that its retirement obligations were essential
government functions. ‘

190.  The excise imposed on certain employees’ wages is unrelated to employee
eompensation, and is therefore in the nature and charaeter of a tax.

191. A govemnment such as the City may not withhold benefits on the condition that the

prospeetive recipient surrender constitutional rights. Here in order 1o avoid the imposition of the

| wage excise, the City has required employees to surrender constitutionally-proteeted nghts to their

earned and promlsed pensions.

192.  The eity has singled-out a class or individuals for distinctive treatment on an
impermissible and uneonstitutional basis; namely, their refusal to relinguish eertain pension rights.

193.  Here the exeise tax establishes at least four similarly-situated elasses of subgroups,
and singles out only one group for taxation: (1} City employees who do not relinquish their pension
rights voluntarily; (2) City employees who do relinquish their pension rights; (3) new City employees
and (4) employees employed by entities other than the City. Measure B imposes a tax on ly on the
first group.

194.  There is no rational basis to treating these groups differently where the eity seeks to
fund its genera! obligations necessary 1o essential government fimetions.

195, Because the excise is based on distinctions intertwined with constitutionally-protected
rights, that is, the right (o receive an earned and promised pension, the exeise is subjeet to strict
scrutiny review,

196.  Further, the payments imposed by Measure B have a discriminatory effect based on
wealth, namely, those City employee who are unable to shoulder the burden of of a 16% excise have

no choiee but to forego their right to their eamed pension.
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197.  The excise is a tax as that term is defined by Article 13(C) of the California
constitution, namely, it is 2 “levy, charge or exaction of any kind imposed by 2 local government.”

198.  The excise imposed by Measure B violated government code 17041.5.

199.  Rather than impose upon employees the cost of their own, incurred benefits, Measure
B imposes on empioyees an excise to raise funds for tﬁe payment and funding of general obligations
of the City, namely the already-incurred liabilities of future retirees and the benefits provided to
current retirees.

200.  Thus, the manner in which the costs allocated by the excise to the payors do not bear a
fair or reasonable relationship to the payers’ burdens on, or benefits received from, the govemmental
activity.

201.  Under California law, permissible fees must be related to the overall cost of the
governmental regulation. A fee, excise or tax may not exceed the reasonable cost of regulation with
the generated surplus used for general revenue collection. An excessive fee that is used to generate
general revenue becomes a tax. .

202. The excises imposed by Measure B are excessive as they are not related to the cost of
the individual employees’ benefits, are unrelated to their employment or service to the City, and are
imposed in order to subsidize or fund the City’s o@n, previously incurred, obligations.

203.  The real object purpose and result of the payroll excise is to impose a wage tax for the
purpose of funding the City’s general obligations.

204.  The excises further offend principles of equal protection under the California
Constitution.

205.  Statutes imposing fees, excises of taxes violate the California Constitution’s equal
protection clause if they select one particular class of persons for a species of taxation without
rational basis.

206, Measure B violates the California Constitution’s equal prolection provision to the
extent it imposes liability upon one person for the support of another not obligated to support such

person. Thus, there is no rational basis for levying the excise exclusively upon members,
1
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EIGHTH CAUSE OF ACTION
Promissory Estoppel and Equitable Estoppel

207.  Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth
fully herein. '

208.  Promissory estoppel serves as consideration in order to enforce a bargained-for
agreement. That is, the reliance on a promise made by one party serves as a basis to enforce such
promise in law or equity. |

209.  Estoppel applies to claims against the government, particularly where the application
of the doctrine would further public policies and prevent injustice.

210.  The City, through its Municipal Code, Charter and communications with employees
and their labor organizations represented that employees were not liable to finance public debt, or the
System’s or RHC Plan’s unfunded labilities.

211, The City furthe.r represented that employees would earn benefits and have the right to
receive a certain level of benefits. In reliance thereon, such members and employees acccpfed and
continued in employment, and made payroll contributions of iheir own into the System and RHC
Plan. '

212. The City should have reasonably expected these promises, to encourage the
miscellaneous employees to accept employment with it and continue working for it until they
qualified for service retirement.

213. The City violated these promises when it adopted Measure B by reducing benefits and

shifted the burden of financing its unfunded liabilities upon miscellaneous employees.

NINTH CAUSE OF ACTION
REQUEST FOR DECLARTORY RELIEF
(Code of Civ. Pro. § 1060)

214.  Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth
fully herein.

215, Measure B requires that the City Council adopt ordinances to “implement and
effectuate [its] provisions....” Unless relief is granted, Measure B becomes effectiva irnmediately

and sets as a goal that “such ordinances shall become effective no later than September 30, 2012.”
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216.  An actual controversy has arisen and now exists between Plaintiff and Defendants as
to Defendants” duties with respect to implementation of Measure B.

217.  Plaintiff contends that Measure B violates the “Contracts Clause” and prohibition on
“Bills of Attainder” {Cal. Const. art. 1§ 9), “Taking Clause” {Cal. Const. art. | § 19), “Due Process
Clause” {Cal. Const. art. [ § 7), “Pension Protection Act” (Cal. Const. Art. XVI § 17), prohibition on
unlawful excises (Cal. Const. art. 1 § 7), and right to petition the courts (Cal. Const. art. 1 §§ 1, 2)
pursuant to the state Constitution.

| 218.  Plaintiff is informed and believes that the City disputes the allegations contained
within this Combiaint and Petition and contends that it has a legal duty to implement Measure B asa
result of its adoption by the voters of Defendant City.

219.  Plaintiff desires a judicial determination of their rights and a declaration of whether
Measure B violates the aforementioned sections of the California Constitution, the City Charter,
SIMC, and/or provisions of the Plan,

220. A judicial determination is necessary and proper at this time under these
circumstances in order to determine the duties and obligations of the parties with respect to
Measure B.

TENTH CAUSE OF ACTION

REQUEST FOR INJUNCTIVE RELIEF
(Code of Civ. Pro. §§ 525, 526, and 526(a))

221, Plaintff .hereby incorporates by reference the preceding paragraphs as though set forth
fully herein.

222.  Plaintiff and groups, residents, registered voters, and taxpayers of the City will suffer
irreparable harm as a result of the City’s expenditure of staff time and taxpayer funds in connection
with implementation of Measure B.

| 223.  Furthermore, members represented by AFSCME will suffer irreparable harm from the
constitutional violations at issue,

224.  Plaintiff can demonstra_te a high-likelihood of success on the merits of its claim that
Measure B violates the aforementioned provisions of the California Constitution, the City Charter,

Municipal Code, and agreements between the parties.
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225, Plaintiff has no plain, speedy, or adeguate remedy at law.

226.  Plaintiff’s members will suffer irreparable harm in the event the City is not enjoined
from implementing Measure B.

227.  The injunctive reiief Plaintift seeks is prohibitory in nature, and it seeks to restrain
and/or prohibit Defendant City from taking any steps to implement, enforce, or otherwise givé effect
io Measure B.

ELEVENTH CAUSE OF ACTION

PETITION FOR WRIT OF MANDATE
(Code of Civ. Pro. § 1085)

228.  Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth
fully herein. |

229.  Respondent City, and those public officers and employees acting by and through its
authority — including Necessary Party in Interest — have a clear, present, and ministerial duty to
implement only those ordinances and regulations that are not in conflict with the California
Constitution. Respondent City has failed to perform its duty to comply with those requirements to
the extent it infends to implement the provisions of Measure B.

230,  Measure B violates Const. art. I, sects. 1,2, 7, 9, 19; Const. art. XV1, sect. 17 of the
Califomia Constitution; the City Charter; the SJMC; and the terms of the Plan.

231, Petitioner is beneficially interested in a peremptory writ of mandate to compe!
Respondent City, and those public officers and employees acting by and through its authority, to
perform their duties imposed by law, including refraining from implementing the provisions of
Measure B.

232, Plaintiff has no plain, speedy or adequate remedy at law.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff-Petitioner prays for the following felief:
I. A declaration that Measure B cannot be applied to the AFSCME members working for the

City on or before June 5, 2012;
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2, A declaration ordering defendants and respondents to not apply the terms of Measure B
against petitioner-plaintiff’s members currently in the City’s employ, and restoring to such employees
all rights and benefits purportedly abridged by Measure B.

3. A pennanent.inj unction prohibiting the defendants and petitioners from applying or
otherwise enforcing any part of Measure B against members working for the City before June 5,
2012;

4. A peremptory writ mandating defendants and respondents and the Board to apply all Plan
provisions, rights and benefits in effect before June 5, 2012, to AFSCME members and prohibiting
the application or implementation of Measure B to them;

5. For attorneys’ fees pursuant to California Code of Civil Procedure section 1021.5,
Government Code Section 800, or otherwise;

6. For costs of suit herein incurred: and,

7. For such costs and further relief as the Court deems just and proper.

Dated: February 8, 2013 BEESON, TAYER & BODINE, APC

—— /
By: ‘)’
TEAGUE P. PATERSON

VISHTASP M. SORQUSHIAN

Attorneys for Plaintiff and Petitioner
AFSCME LOCAL 101
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF ALAMEDA

[ declare that I am employed in the County of Alameda, State of California. I am over the age
of eighteen (18} years and not a party to the within cause. My business address is Beeson, Tayer &
Bodine, Ross House, Suite 200, 483 Ninth Street, Oakland, California, 34607-4051. On this day, 1
served the foregoing Document(s):

FIRST AMENDED COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF AND PETITION FOR WRIT OF MANDAMUS

[X) By Mail to the parties in said action, as addressed below, in accordance with Code of Civil
Procedure §1013(a), by placing a true copy thereof enclosed in a sealed envelope in a designated area
for outgoing mail, addressed as set forth below. 1 am readily familiar with this business’s practice for
collecting and processing correspondence for mailing. On the same day that correspondence is
placed for collection and mailing, it is deposited in the ordinary course of business with the United
States Postal Service in a sealed envelope with postage fully prepaid.

[[1 By Personally Delivering a true copy thereof, to the parties in said action, as addressed
below in accordance with Code of Civil Procedure §1011.

[[] By Messenger Serviee to the parties in said action, as addressed below, in accordance
with Code of Civil Procedure § 1011, by placing a true and correct copy thereof in an envelope or
package addressed to the persons at the addresses listed below and providing them to a professional
messenger service.

] By UPS Overnight Delivery to the parties in said action, as addressed below, in
accordance with Code of Civil Procedure §1013(c), by placing a true and correct copy thereof
enclosed in a sealed envelope, with delivery fees prepaid or provided for, in a designated outgoing
overnight mail. Mail placed in that designated area is picked up that same day, in the ordinary course
of business for delivery the following day via United Parcel Service Overnight Delivery.

] By Facsimile Transmission to the parties in said action, as addressed below, in
accordance with Code of Civil Procedure §1013(e).

3 By Electronie Service. Based on a court order or an agreement of the parties to accept
service by electronic transmission, I caused the documents to be sent to the persons at the electronic
notification addresses listed below. 1did not receive, within a reasonable time after the transmission,

any electronic message or other indication that the transmission was unsuccessful.

'SEE ATTACHED SERVICE LIST

1 declare under penalty of perjury that the foregoing is true and correct. Executed in Oakland,
California, on this date, February 11, 2013.
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Greg McLean Adam, Esq.

Jonathan Yank, Esq.

Gonzalo C. Martinez, Esq.

Amber L. West, Esq.

CARROLL, BURDICK & McDONOUGH LLP
44 Montgomery Street, Suite 400

San Francisco, CA 94104

Attorneys for Plaintiff; SAN JOSE POLICE
OFFICERS® ASSOCIATION (Santa Clara
Superior Court Case No. [12CV225926)

Arthur A. Hartinger, Esq.

Jennifer L. Nock, Esq.

Linda M. Ross, Esq.

Michael C. Hughes

MEYERS, NAVE, RIBACK, SILVER &
WILSON

555 12th Street, Suite 1500

Oakland, CA 94607

Attorneys for Defendants, THE CITY OF SAN
JOSE AND DEBRA FIGONE

John McBride, Esq.

Christopher E. Platten, Esq.

Mark S. Renner, Esq.

WYLIE, McBRIDE, PLATTEN & RENNER
21235 Canoas Garden Avenue, Suite 120

San Jose, CA 95125

Attorneys for Plaintiffs/Petitioners, ROBERT
SAPIEN, MARY McCARTHY, THANH HO,
RANDY SEKANY AND KEN HEREDIA (Santa
Clara Superior Court Case No. 112-CV-225928)

AND

Plaintiffs/Petitioners, JOHN MUKHAR, DALE
DAPP, JAMES ATKINS, WILLIAM
BUFFINGTON AND KIRK PENNINGTON (Santa
Clara Superior Court Case No. 112-CV-226574)

AND
Plaintlffs/Petitioners, TERESA HARRIS, JON

REGER, MOSES SERRANGQ (Santa Clara
Superior Court Case No. 112-CV-226570)

Harvey L. Leiderman, Esq.
REED SMITH, LLP -
101 Second Street, Suitc 1800
San Francisco, CA 94105

Attorneys far Defendant, CITY OF SAN JOSE,
BOARD OF ADMINISTRATION FOR POLICE
AND FIRE DEPARTMENT RETIREMENT
PLAN OF CITY OF SAN JOSE (Santa Clara
Superior Court Case No. I12CV225926) -

AND

Necessary Party in Interest, THE BOARD OF
ADMINISTRATION FOR THE 1961 SAN JOSE
POLICE AND FIRE DEPARTMENT
RETIREMENT PLAN (Santa Clara Superior
Court Case No. 112CV225928)

AND

Necessary Party in Interest, THE BOARD OF
ADMINISTRATION FOR THE [975
FEDERATED CITY EMPLOYEES’
RETIREMENT PLAN (Santa Clara Superior
Court Case Nos. 112CV226570 and
112CV22574)

AND

Necessary Party in Interest, THE BOARD OF
ADMINISTRATION FOR THE FEDERATED
CITY EMPLOYEES RETIREMENT PLAN
{Santa Clara Superior Court Case No.
112CV227864)
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c:;t of present enjoyment actually exigting: See

¥,

l?iﬁ ln?el‘eﬁt. A present right or title ut: e;_
"En't\‘vh‘ch carries with it an existing r:gh 0
ey ;nm"' even though the right to poseession or
timg inent may be postponed to scme uncertain
fight the future, as distinguished from @

future
*Which may never materialize of ripe

n into

VESTING

?:tle, ang i_t matters not how long or for what
ength of time the future passession or Tight of
zn.}(’}'ment may be postponed, if the present right
xists {0 alienate and pags title. A future interest
not dependent on an uncertain period or event, or
a fixed present right of future enjaymant. When
8 person has a right to immediate possession on
detelimination of preceding or particular estate.
One in which there is a present Tixed right, either
of present enjoyment or of future enjoyment.

Vested‘- legacy. A legacy given in such terms that
there is a fixed, indefeasible right to its payment.
A legacy payabis ¢ a future time, certain %
arrive, and not subject to conditions precedent, is
vested, where there is a person in esse al the
testator's death capable of taking when the time
arrives, thaugh his interest may be altogether
defeated by his own death. A legacy is said to be
vested when the words of the testator making the
bequest convey a transmissible interest, whether
present ar future, to the legatee in the legacy.
Thus. & legacy to sne to be paid whan he attains
the ags of twenty-one years is a vested legacy,
because it is given unconditionally and absotutely,
and therefore vests gn immediate interest in the
legatee, of which the enjoyment only is deferred
or postponed,

Vested pension, Said of a pension plan when an
employee {or hig or her estate) Lias rights to all
the bensfits purchased with tha employer’s contri-
butions to the plan even if the emplayee is not
emplayed by this employer at the time of retire-
ment. One in which the right to be peid is not
subject to forfeiture if the employment rélation-
ship terminates before the employee retires.
Vesting of qualified pension plans is governed by
the Employees Retirement Income Security Act
(ERISA). See also Vesting.

Vested remainder. See Ramainder,

Vested rights. In constitutional law, rights which
have so completely and definitely sccrued to or
settied in a person that they are not subject to be
defeated or cancelsd by the act of any other
private person, and which it is right and equitable
that the government should rscognize and protect,
as being lawful in themselves, and settled acoord-
ing to the then current rules of la\lv, and of_ whis:h
the individuel could not be deprived arbltl:arxly_
without injustice, oF of which he could not J_uatly
be daprived otherwiss than by the ezstabhsh'ed
methods of procedure and for }he pubtic w_elfa_re.
Such interests as cannot be u_aterlfered with by
retrogpective laws; interests which it is proper fo.r
gtate to recognize end protect.and _Df w]:uch “‘fh'
vidual cannot be deprived arbitrarily without in-

Justice. 3 cquires to ious

' ; oyes acqu var

Vesting. ngtti}t;];::dm;e‘:w% o g, ponsion) aftor
iml:fl;’g?;:: ;‘ :mp}oyed for. requisite number of

avi
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Grant - Definition and More from the Free Merriam-Webster Dictionary Page 1 of 3

‘grant transitive verb \'granty

Definition of GRANT ' Like!

1 a:to consent to carry out for a person : allow fulfillment of
<grant a request>

b : to permit as a right, privilege, or favor <iuggage
allowances granted to passengers>

2 : to bestow or transfer formally <grant a scholarship to a
student>; specifically : to give the possession or title of by a
deed

3 a: to be willing to concede

b : to assume to be true <granting that you are correct>

— grant-abie adjective
— grant-er noun '
— grant-or noun

Examples of GRANT
The mayor refused to grant my request for an interview.
The court granted the motion for a new trial,
I cannot grant you that wish,
We haven't yet been granted access to the archive.
The country was granted independence in 1950.
The judge granted custody of the children to their mother.

I grant that he's a talented writer, but I just don't find his
books very interesting.

The house is not perfect, 1 grant you that,

Origin of GRANT

Middle English, from Anglo-French granter, graanter, from
Vulgar Latin *credentare, from Latin credent-, credens,
present participle of credere to believe — more at CREED

First Known Use: 13th century

Related to GRANT

Synonyms
acknowledge, agree, allow, concede, confess, fess (uUp},
admit, own (up to) :

Antonyms

http:/fwww.morriam-webster.com/dictiopary/grant . 4/23/2013



Grant - Definition and More from the Free Merriam-Webster Diction'ary Page 2 of 3

deny

Related Words
disburden, u'nburden, unload; affirm, avow, confirm,
profess; accept, recognize, yield; announce, break,
broadcast, communicate, declare, disclose, divulge,
impart, proctaim, publish, reveal, spili, tell, unveil; betray,
blab, expose, give away, inform, leak, rat, squeal, talk,
tattle, tip (off}, warn, wise (up); breathe, say, whisper

Near Antonyms
disallow, disavow, disclaim, disown; contradict, dispute,
gainsay, negate, negative; rebut, refute, reject, repudiate;
conceal, cover (up}, hide, obscure, veil; kid (oneself)

more

Synonym Discussion of GRANT

GRANT, CONCEDE, VOUCHSAFE, ACCORD, AWARD mean o give
as a favor or a right, GRANT implies giving to a claimant or
petitioner something that couid be withheld <granted them
a new hearing>. CONCEDE implies yielding something
reluctantly in respense to a rightful or compeliing cilaim
<even her critics concede she can be charming>. VOUCHSAFE
implies granting something as a courtesy or an act of
gracious condescension <vouchsafed the secret to only a
few chosen disciples>. ACCORD implies giving to another
what is due or proper <accorded ali the honors befitting a
head of state>. AWARD implies giving what is deserved or
merited usually after a careful weighing of pertinent factors
<awarded the company a huge defense contract>.

Rhymes with GRANT

ant, aunt, brant, cant, chant, Kant, pant, plant, rant, scant,
stant

zgrant noun

Definition of GRANT
1 :the act of granting

2 : something granted; especiaily ¢ a gift (as of land or meney)
for a particular purpose

3 a: a transfer of property by deed or writing

b : the instrument by which such a transfer is made; aiso
the property so transferred

hitp:/Awww. merriam-webster.com/dictionary/grant 4/23/2013



Grant - Definition and More from the Free Merriam-Webster Dictionary Page 3 of 3

4 : a minor territorial division of Maine, New Hampshire, or
Vermont originatly granted by the state to an individual or
institution

& See grant defined for Engiish-language iearners »

Examples of GRANT
Her study is being funded by a federal grant.

They wrote a grant proposai to get funding for the project.

First Known Use of GRANT

13th century

Related to GRANT

Synonyms
allocation, allotment, annuity, entittement, appropriation,
subsidy, subvention

Related Words
aid, assistance, block grant, grant-in-aid, set-aside;
foreign aid, relief, state aid; advance, allowance, benefit,
bequest, endowment, fund, legacy, stipend, trust, trust
fund

more

Other Economics Terms

actuary, compound interest, giobalization, indemnity,
portfolio, rentier, stagfiation, usurer

http:/fwww.merriam-webster.com/dictionary/grant 4/23/2013
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Amend - Definition and More from the Free Merriam-Webster Dictionary Page 1 of 2

amend verb ‘\a-'mend\

Definition of AMEND P Like !
transitive verb
1 : to put right; especially ¢ to make emendations in {as a text)

2 a: to change or modify for the better : IMPROVE <amend the
situation>

b : to aiter especially in phraseotogy; especially : to alter
formaily by modification, deletion, or addition <amend a
constitution>

intransitive verb
: to reform oneself

— amend-able adjective
— amend-er noun

& See amend defined for English-language iearners »
See amend defined for kids »
Examples of AMEND

The country's constitution was amended to aiiow women to
vote.

They voted to amend the law in 1920.

He tried to amend the situation by apoiogizing to me.

Origin of AMEND

Middie Engiish, fram Angio-French amender, modification of
Latin emendare, from e, ex out + menda fault; akin to Latin
mendax iying, mendicus beggar, and perhaps to Sanskrit
mindd physical defect '

First Known Use: 13th century

Related to AMEND

Synonyms
ameliorate, improve, better, enhance, enrich, heip,
meliorate, perfect, refine, upgrade

Antonyms
waorsen

Related Words

http:/fwww.mertiam-webster.com/dictionary/amend ' 412312013



Amend ~ Definition and More from the Free Merriam-Webster Dictionary

correct, emend, rectify, reform, remediate, remedy; edit,
fine-tune, redraft, refurbish, rehab, rehabilitate, revamp,
revise, rework; beef (up), boost, fortify, intensify, reinforce
(also reenforce), strengthen; fine, hone, polish; retouch,
touch up

MNear Antonyms
damage, endamage, harm, hurt, impair, injure, spoil,
tarnish, vitiate; blemish, blight, deface, disfigure, fiaw,
mar; diminish, lessen, lower, reduce

more

See Synonym Discussion at correct

http:/fAwww.merriam-webster.com/dictionary/amend
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Gity Clerk

CITY OF SAN JOSE, CALIFORNIA

Offlce of the City Clerk
200 East Banta Clars Street
San José, Callfernfa 95113
‘Felephone (408) S35-1260
FAX (408) 262-6207

STATE OF CALIFORNIA)
COUNTY OF SANTA CLARA)
CITY OF SAN JOSE)

|, Lee Price, City Clerk & Ex-Officio Clerk of the Council of and for the City of San
Jose, in said County of Santa Clara, and State of California, do hereby cerlify that
“Ordinance No. 287527, the original copy of which Is attached hereto, was passed
for publication of title on the 15t day of June, 2010, was published in accordance with
the provisions of the Charter of the City of San Jose, and was given final reading and
adopted on the 22" day of June, 2010, by the foliowing vote:

AYES: ' CAMPOS, CHIRCO, CHU, CONSTANT, HERRERA, KALRA,
LICCARDO, NGUYEN, OLIVERIO, PYLE; REED,

NOES: NONE.

ABSENT: NONE.

DISQUALIFIED: NONE.
VACANT: NONE.
Said ordinance is effective as of 23" day of July, 2010,

IN WITNESS WHEREOF, | have hereunto set my hand and affixed the corporate seal
of the City of San Jose, this 28" day of June, 2010.

(SEAL) QM‘ | |

LEE PRICE, MMG |
CITY CLERK & EX-OFFICIO
CLERK OF THE CITY COUNCIL

frmk




RD:MDA _ ORD. NO. 28752
6/23/10 ’ '

ORDINANCE NO. 28752

AN ORDINANCE OF THE CITY OF SAN JOSE AMENDING
CHAPTERS 3.28 AND 3.44 OF TITLE 3 OF THE SAN
JOSE MUNICIPAL CODE TO ADD NEW SECTIONS
3.28.755, 3.28.955 AND 3.44.105 AND AMEND SECTIONS
3.28,770 AND 3.28.780 TO IMPLEMENT REVISIONS IN
EMPLOYEE = AND EMPLOYER - RETIREMENT
CONTRIBUTIONS FOR THE FEDERATED CITY
EMPLOYEES RETIREMENT SYSTEM

BE IT ORDAINED BY THE COUNGIL OF THE CITY OF SAN JOSE:

SECTION 1. Part 6 of Chapter 3.28 of Title 3 of the San José Municipal Code is hereby
amended by adding a new section to be numbered, entitied and to read as follows:

3.28.755 Additional Employee Contributions

Notwithstanding any other provisions of this Part 6 or of Chapter 3.44, members of this
system shall make such additional retirement contributions as may be required by
resolution adopted by the City Council or by executed agreement with a recognized
bargaining unit. ‘

SECTION 2. Section 3.28.770 of Part 6 of Chapter 3.28 of Title 3 of the San José
Municipal Code is hereby amended to read as follows:

3.28.770 Contributions - Individual Account Requirements

A Each member's normal contributions, including those made under the Chapter
3.24 system and those made under this system, shall be credited by the Director
of Finance to an individual account kept for such member. Such account shall
also show any and all withdrawals or redeposits of normal contributions, if any,
made by the member pursuant to the provisions of the Chapter 3.24 retirement

T.864,017 \ 658404_2.doc 1
Coundil Agenda: 6/22/10 adoptien ’
ftem No.: 2.2¢
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6/23/10 ' :

system or this system. The total normal contribution so credited to a member,
plus interest, if any, on such contributions which has been credited to such
account, iess all such contributions which have been withdrawn and not
redeposited, shall be deemed, untess and except as may be otherwise provided
by other provisions ¢f this system, to be the accumulated normal contributions of
such member in this system.

B. Each member's prior service contributions, made on or after July 1, 1975 under
the provisions of this system, also shall be credited by the Director of Finance to
an individual account kept for such member. Such account shall also show ali
withdrawals of prior service contributions, if any, made by such member pursuant
to the provisions of this system. The total prior service contributions thus
credited fo a metnber, plus interest if any on such contributions which has been
credited to such account, less withdrawais, shall be deemed, unless and except
as may be otherwise provided by other provisions of this system, to'be the
accumulated prior service contributions of such member in this system.

C. Each member's additional contributions made on or after July 1, 2010 under the
provisions of this system, aiso shall be credited by the Director of Finance fo an
individual account kept for such member. Such account shall also show all
withdrawalis of additional contributions, if any, made by such member pursuant t¢
the proﬁisions of this system. The total additional contributions thus credited to a
member; plus interest if any on such coniributions which has been credited to
such account, less withdrawals, shall be deemed, unless and except as may be
otherwise provided by other provisions of this system, to be the accumulated
additional contributions of such member in this system. '

D. Payment of salaries and wages, less contributions required of a member, isin

full discharge of all claims and demands whatsoever for the services rendered by -

T-884.017 \ 658404_2.doc 2
Coundll Agenda: 6/22/1C adoption
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the members during the periods covered by such payment, except the benefits _
afforded by the provisions of this Chapter.

SECTION 3. Section 3.28.780 of Part 6 of Chapter 3.28 of Title 3 of the San José
Municipal Code is hereby amended to read as foliows: '

3.28.780 Return of Contribhutions

A, Except as otherwise provided in Sections 3.28.580, 3.28.590, 3.28.785, and
3.28.2420 of this Chapter, if the membership herein of a member of this system
is terminated for any reason other than death or retirement, the member shall be
paid, within six (6) months after the date of such termination, all of his orher
accumulated normal contributions, all of his or her accumulated prior service
gontributions and all of his or her accumulated additional contributions.

B. Anythmg elsewhere in this Chapter 3. 28 to the contrary notwithstanding, if dunng
a member's employment with the City, the member is required to or elects to
become a member of any other retirement system supported in whole or in part
by public fuhds, or is required to or elects to discontinue such federated City
service as qualifies him or her for membership in this system and thereafter
renders City service other than federated City setvice, such member shall be
considered as having resigned from federated City service and, except as
otherwise provided in Sections 3.28.580, 3.28.590, 3.28.785, and 3.28.2420, to
have ferminated membership in this system, as of the date he or she becomes a
member of said other system or ceases to render said federated City service as

aforesaid.

C.  Exceptas provuded in Section 3.28.785, upon termination of a member's
membership in this system for any reason other than death or retirement, the
member, and any and all other persons or estates who might otherwise be

T-984.017 \ 658404_2.doc 3
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entitied to any rights or benefits under this system because of such member's
membership, shall thereupon cease to have or be entitied to any rights or

benefits under this system.

SECTION 4. Part 7 of Chapter 3.28 of Title 3 of the San José Municipal Code is hereby
amended by adding a new section to be numbered, entitied and to read as follows:

3.28.955 Offset to City for Additional Employee Contributions

Notwithstanding any other provision of this Part 7, the City shalt be entitled to an offset
of a percentage, as is determined appropriate by the actuary for the Federated City
Employees Retirement System, of the additional empioyee retirement contributions that
are made under Section 3.28.755 against the retirement contributions that the City
would othfarwise be required to make under this Part 7.

SECTION 5. Chapter 3.44 of Title 3 of the San José Municipal Code is hereby
amended by adding a new section to be numbered, entitled and to read as follows:

3.44.105 Additional Empioyee Contributions

Notwithstanding any other provisions of this Chapter 3.44, the City shall be entitled to
an offset of a percentage, as is determined appropriate by the actuary for the
Federated City Employees Retirement System, 'of the additional employee retirement
contributions that are made under Section 3.28.755 against the COLA fund
contributions that the City would otherwise be required to make under this Chapter
3.44, '

7-084.017 | 658404_2.doc ' 4
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PASSED FOR PUBLICATION of title this 15" day of June, 2010, by the following
vote:

AYES: CAMPOS, CHIRCO, CHU, CONSTANT, HERRERA,
KALRA, LICCARDO, NGUYEN, OLIVERIO, PYLE; REED.

NOES: NONE.

ABSENT: NONE.

DISQUALIFIED:  NONE. | % 2 g

CHUCK REED - -

_ Mayor
ATTEST:

LEE PRICE, MMC
City Clerk

T-964.017 \ 658404_2.doc 5
Coungli Agenda: 62210 adoption .
ltern No.: 2.2¢
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CITY OF SAN JOSE, CALIFORNIA

Oliice of the City Clerk
200 East Santa Clara Strect
San José, Caltfornia 45113
Telephone (468) 535-1260
FAX (d08) 202-6207

City Clerk

STATE OF CALIFORNIA)
COUNTY OF SANTA CLARA)
CITY OF SAN JOSE)

}, Dennis Hawkins, City Clerk & Ex-Officic Clerk of the Council of and for the City of
San Jose, in said County of Santa Clara, and State of California, do hereby certify that
#Ordinance No. 28914", the original copy of which is attached hereto, was passed
for publication of titte on the 17 day of May, 2011, was published in accordance with
the provisicns of the Charter of the City of San Jose, and was given final reading and
adopted on the 24% day of May, 2011, by the following vote:

AYES: CAMPOS, CHU, CONSTANT, HERRERA, KALRA, LICCARDO,

NGUYEN, OLIVERIO, PYLE, ROCHA; REED.
NOES: NONE.
ABSENT: NONE,

DISQUALIFIED:  NONE.
VACANT: NONE,
Said ordinance is effective as of 24" day of June, 2011,

IN WITNESS WHEREOF, | have hereunto set my hand and affixed the corporate seal
of the City of San Jose, this 27% day of May, 2011.

(SEAL) BL WV
ENNIS HAWKINS, CMC -

CiTY CLERK'& EX-OFFICIO
CLERK OF THE: CITY COUNCIL
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5-23-11 '

ORDINANCE NO. 28914

AN ORDINANCE OF THE CITY OF SAN JOSE AMENDING
TITLE 3 OF THE SAN JOSE MUNICIPAL CODE TO ADD A
NEW CHAPTER 3.52, AND TO AMEND SECTIONS
3.28.380, 3.28.1980, 3.28,1885, 3.28.2030 AND 3.28.2045
AND ADD A NEW SECTIDN 3.28.385 OF CHAPTER 3.28
OF TITLE 3 FOR THE PURPOSE OF ESTABLISHING A
NEW TRUST PURSUANT TO SECTION 115 OF THE
INTERNAL REVENUE CODE RELATED TO RETIREE
HEALTHCARE BENEFIT FUNDING AND PAYMENT OF
RETIREE HEALTH CARE BENEFITS

WHEREAS, pursuant o Governmental Accounting Standards Board Statements No. 43
("GASB 43") and No. 45 ("GASB 45"), a non-federal governmental pian and employer
must take steps o d_eﬁne and disclose the post-employment benefits, other than
pension benefits, provided for retirees. and their eligible spouses, registered domestic
partners, and dependents entitled {o health coverage, and fo actuarially determine its
liability for such benefits; and

. WHEREAS, a non-federal governmental plan or employer may reduce or eliminate its
net OPEB obligation, as defined in GASB 43 and GASB 45, by making contributions to
an irrevocable trust in relation to such anticipated benefits; and

WHEREAS, the City of San José ("City") maintains health plans in which retired
members of the Federated City Employees Retirement Plan may participate in order to
obtain medical and dental care pursuant to Parts 18 and 17 of Chapter 3.28 of the
San José Municipal Code; and |

WHEREAS, as of July 1, 1945, there was established a medical benefits account,
pursuant fo internai Revenue Code Section 401(h) within the Federated City
- Employees Retirement Plan for the purpose of providing for the payment of benefits for
sickpess, accident, hospitalization, dental or medical expense of persons receiving
T-954,022\ ORD_28914.doc ' 1
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monthly allowances under the provisions of the Federated City Employees Retirement
Pian; and

WHEREAS, Internal Revenue Code Section 401(h) limits the aggregate of the
contributions to the medical benefits account; and

WHEREAS, the City has been advised by the actuary for the Federated City Employees
Retirement Plan that the ramp up to full funding as contemplated by the agreement with
the bargaining units wiil cause contributions to the medical benefits account to exceed
the Internai Revenue Code Section 401(h) limit in calendar year 2011 or 2012; and

WHEREAS, in order to reduce or eliminate its net OPEB obligation, as defined iﬁ GASB
43 or GASB 45, the City has approved agreements with the bargaining units
representing employees in the Federated City Employees Retirement Pian that provide
for the establishment of a new trust pursuant to Section 15 of the internal Revenue
Code related to retiree healthcare benefit funding and payment of retiree health care

benefits;

NOW THEREFORE BE [T ORDAINED BY THE COUNCIL OF THE CITY OF
SAN JOSE:

SECTION 1. Section 3.28.380 of Part 3 of Chapter 3.28 of Titte 3 of the San José
Municipal Code is amended to read as foilows:

3.28.380 Separate Medical Benefits Account

A. There is hereby established as of July 1, 1985, the medical benefits account as a
separate account within the retirement fund. The medical benefits account shall
be maintained in compliance with Internal Revenue Code Section 401(h) and the
regulations promuigated thereunder. Monies in the medical benefits account

T-864.022\ ORD, 28914 .doc 2
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may be commingled with other monies in the retirement fund solely for the

purposes of investment.

B. All contributions made to the retirement fund to provide for the payment of
benefits for sickness, accident, hospitalization, dental or medical expenses of
persons receiving monthly aliowances under the provisions of this Plan, and all
earnings and interest attributable to such coniributions to the retirement fund,
shall be placed in the medical benefits account. All contributions to the medical
benefits account shall be reasonable and ascertainable. At the time the City
makes a contribution to the medicai benefits account, the City shall designate in

writing that such contribution is solely for the medical benefits account.

C. Contributions to provide for the payment of benefits for sickness, accident,
hospitalization, dental or medical expenses of persons receiving monthly
allowances under the provisions of this Plan, and earnings and interest
attributabie to such contributions may be made to the medical benefits account
or to the Trust established by Chapter 3.52.

D. All funds in the medical benefits account shall be used only for the payment of
benefits and expenses allowed under internal Revenue Code Section 401(h) and
the regulations promulgated thereunder. The medical benefits account shall be
used to provide medical and dental benefits in accordance with Parts 16 and 17
of this Chapter. Prior to the satisfaction of all liabilities under this Plan to provide
such benefits, no funds in the medical bleneﬁts account shaill be used for, or

diverted to, any other purpose.

E. All benefits provided through the medical benefits account, plué any life
insurance protection provided under the Pian, shall be subordinate to the
retirernent and survivors’ benefits provided by the Plan. Accordingly, at all times

" after the date on which the medical benefits account is established, the

T-964.0224 ORD_2B9i4.doc 3
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aggregate of the City's contributions to the medical benefits account shali not
exceed twenty-five percent (25%) of its total aggregate contributions to the Plan
(other than contributions to fund prior service). For the purpose of this limitation,
City contributions include any contributions which are "picked-up” pursuant to

Internal Revenue Code Section 414(h).

F. Upon the satisfaction of all liabiliies under this Plan to provide the benefits
described in this Section, any amount remaining in the medical benefits account
shall be paid to the City.

G. In'the event that a member's interest in the medical benefits account is forfeited
prior fo the termination of the Plan, an amount 'equai to the forfeiture shall be
applied as soon as practicable to reduce the City contributions, if any, fo the

medical benefits account.

H. City and member contributions to the medical benefits account shall be made on
the same periodic basis as City and member confributions are made to the
retirement fund. City contributions and member contributions to the medical

benefits account may be paid on different payment schedules.

SECTION 2. Part 3 of Chapter 3.28 of Title 3 of the San José Municipal Code is
amended to add new section 3.28.385 to be numbered, entitied and read as follows:

3.28.385 Contribution Rates for Medical and Dental Benefits

Contribution rates to fund the benefits for sickness, accident, hospitalization, dental or
medical expenses shall be established by the Board as determined by the Board's
actuary and shall be borne by the City and the members of the Flan as follows:
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A,

Contributions for dental benefits shall be made by the City and the members in
the ratio of eight (8)-to-three (3).

Contributions for medical and dental insurance premiums costs attribufable o
the early retirement incentive programs described in Parts 18, 19, and 20 of this
Chapter shall be barne by the City.

Contributions for other medical benefits shall be made by the City and th_e

members in the ratio of one (1)-te-one (1).

SECTION 3. Section 3.28.1980 of Part 16 of Chapter 3.28 of Title 3 of the San José

Municipal Code is amended to read as follows:

3.28.1980 Allocation of Costs of Providing Medical_Insurance Coverage to

Members or Survivors

The costs of premiumis for medical insurance coverage in an eligible medical
plan shall be paid from the medical benefits account established by Section
3.28.380 or from the Trust Fund established by Chapter 3.52 and by deductions
from monthly allowances paid by the Plan in accordance with this Section
3.28.1980. Unless otherwise determined by the Trustees, paymeni shali be
made out of the medical benefits account until the account is exhausted and
thereafter out of the Trust Fund established by Chapter 3.52.

Except as provided in Subsection C:

1. The portion of the premium to be paid from the medical benefits account,
or Trust Fund established by Chapter 3.62, shall be the portion that
represents an amount equivalent to the lowest of the premiums for single

or family medical insurance coverage, for which the member or survivor is

T-864.022\ ORD_258814. doc 5
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eligible and in which the member or survivor enrolis under the provisions
of this Part, which is available to an employee of the City at such time as

said premium is due and owing.

2. Members or survivors shall be required to pay that portion of the premium’
which represents the difference between the cost of the.premium for the
medicai plan selected by the member or the survivors and the portion paid
from the medical benefits account. Such premium as is required o be
paid by a member or survivor shall be deducted from the allowance

payabie to such member or survivor under this Chapter.

- C. A surviving spouse or surviving domestic partner who is otherwise. eligible only
for single coverage, but who elects family co.verage pursuant 0 Section
3.28.1970.D.2, shall be required to pay that portion of the medical premium
which exceeds the sum of the amount payable by the surviving spouse or
surviving domestic partner and the amount payable from the medical benefits
account or the Trust Fund established by Chapter 3.52 for single caverage as
provided in Subsection B, abhove, The portion of the premium required to be paid
by the surviving spouse or surviving domestic partner shalt be deducted from the
monthly allowances otherwise payable o the surviving spouse or surviving

domestic partner.

SECTION 4. Section 3.28.1995 of Part 16 of Chapter 3.28 of Title 3 of the San José

Municipal Code is amended to read as foliows:

3.28.1995 :Limitation on Funding Provided To Retirement Fund for Medical

Benefits

A. ltis intended that the funding provided to the retirement fund for medical benefits
provided by this system meet the requirements of Internal Revenue Code
T-964,022\ ORD_28914.doc ) 6
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Section 401(h). Subject to the requirements of the Meyers-Milias-Brown Act
(California Government Code Section 3500 et seq.), the City reserves the right to
amend this Part to limit the funding provided to the retirement fund for the
medical benefits as necessary to satisfy the requirements of said Section 401(h).

in the event the contributions required to be paid into the retirement fund to fund
the benefits provided by this Part 18 and the dental benefits provided by Part 17,
as detefmined by the Board's actuary, would exceed the contribution limit
petmitted by Internal Revenue Code Section 401(h) and the applicable
regulations, the aliocation of costs set forth in Section 3.28.1980 shall be
adjusted as needed so that the contributions made to fund the portion paid from
the medical benefits account comply with Section 401(h). The Board, in
consultation with its actuary, shall determine the adjustment to be implemented
untit this part is amended pursuant to Subsection A. above.

SECTION 5. Section 3.28.2030 of Part 17 of Chapter 3.28 of Title 3 of the San José

Municipal Code is amended to read as follows:

3.28.2030 Costs of Dental insura nﬁe

The cost of proﬁiding dental insurance coverage as provided in this Part shaill be borne

by and paid from the medical benefits account established by Section 3.28.380 or from
the Trust Fund established by Chapter 3.52. Uniess otherwise determined by the

Trustees, payment shall be made out of the medical benefits account until the account

is exhausted and thereafter out of the Trust fund estabiished by Chapter 3.52.
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SECTION 6. Section 3.28.2045 of Part 17 of Chapter 3.28 of Title 3 of the San José

Municipal Code is amended to read as follows:

3.28.2045 Limitation on Funding for Dental Benefits

it is intended that the funding provided to the retirement fund for dental bepefits
provided by this system meet the requirements of Internal Revenue Code

Section 401(h). Subject to the requirements of the Meyers-Milias-Brown Act

(California Government Code Section 3500 et seq.), the City reserves the right to
amend this Part to allocate costs of providing dental medical benefits as

necessary to satisfy the requirements of said Section 401(h).

In the event the contributions required to be paid into the retirement fund to fund
the benefits provided by this Part 17 and the medical benefits provided by Part
16, as determined by the B'oard's'actuary. would exceed the contribution limit
permitied by Internal Revenue Code Section 401 (h) and the applicable
regulations, then Section. 3.28.2030 notwithstanding, all or a portion of the costs
set forth in Section 3.28.2030 may be allocated to the retiree, former member or
survivar covered by the dental plan as needed so that the contributions made to
fund the portion paid from the medical benefits account comply with Section
401(h). | The Board, in consultation with its actuary, shall determine the aliocation
to be implemented untii this system is amended .pursuant tc Subsection A.

abave.
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SECTION 7. Title 3 of the San José Municipat Code is amended to add a new Chapter

{o be entitled, numbered and read as follows:

CHAPTER 3.52
FEDERATED RETIREE HEALTH CARE TRUST FUND

Part 1
Deﬂnitions'

3.52.010 Definitions — Rules of Construction

Unless the context otherwise requires, the definitions and general provisions set forth in
this Part 1 govern the construction of Chapter 3.52.

3.52.020.01 “Administrator”

“Administrator” means the Director of the Retirement Services Department of the City of
San José.

3.52.020.02 “Custodian”

“Custodian” means a bank, mutual fund, savings and loan association, insurance
company or other qualified entity selected by the Trustees, to hold and administer the

assets of the Trust Fund.
3.52.020.03 "“Dependent”
"Dependent” means a surviving spouse, surviving domestic partner, or surviving child,

who is enfitied to medical benefits under Section 3.28.1960 and/or dental bene_ﬁts
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under Section 3.28.2010.

3.52.020.04 “Governmental Accounting Standards Board” or “GASB”

"Government Accounting Standards Board” or "GASB” means the organization funded

and monitored by the Financial Accounting Foundation (FAF), or successor
organization, whose main purpose is to improve and create adcounting reporting
standards or generally accepted accounting principles (GAAP), which make it easier for

users to understand and use the financial records of both state and local governments.

3.52.020.05 “GASB 43”

"GASB 43" means the estimates of fotal liability and annual employer required
contribution for post retirement health benefits that are required to be provided in the
Flan's annual financial reports pursuant to Governmental Accounting Standard Board
Statement No. 43, as said Statement is in effect on July 1, 2011.

3.52.020,06 “GASB 45~
“GASB 45" means the estimates of fotal liability and annual employer required
contribution for post retirement health benefits that are required to be provided in the

City’'s annual financial reports pursuant fo Governmental Accounting Standard Board
Statement No. 45, as said Statement is in effect on July 1, 2011.

3.52.020.07 “Health and Welfare Benefit”

"Health and Welfare Benefit” means a medical, prescription drug, or dental benefi,

including a premium subsidy for the same, which is considered a postretirement
benefit other than pension under GASB 43 and/or GASB 45. Such a benefit is limited
to medical care expenses, including premium subsidies as defined by IRC Section

* 213(d), which have been approved by the City Council.
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3.52.020.08 “investment Fund”

“Investment Fund” means an investment fund that forms part of the Trust Fund as

established by the Trustees.

3.52.020.09 “Investment Manager”

‘Investment Manager® means an investment manager selected by the Trustees or a

delegatee of the Trustees as authorized by .Section 3.52.420.
3.52.020.10 ¢IRC”

“IRC” means the Intemal Revenue Code of 1988, as amended.

3.52.020.11 “QPEB Obligation”

"“OPEB Ob!igat.ion” means the obligation fbr post-employment beneﬁts other than
pension benefits as defined under GASB 43 and/or GASB 45.

3.52.020.12 “Plan”

"Plan” means the health plan or plans in which Retirees and Dependents may
participate in order to obtain Health and Welfare Benefits pursuant to Parts 18 and 17
of Chapter 3.28.

3.52.020.13 “Property”

“Property” refers to any property, real or personal, or partial interests therein, wherever
situated, inciuding, but not limited to, preferred and common stocks, shares of
T-964,022\ ORD_28814 doc L
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investment companies, bonds, notes, debentures and morigages, equipment trust
certificates, investment trust certificates, interests in limited fiability coh'\panies, in
parinerships whether limited or general or in any insurance contract, policy, annuity, or
other investment media offered by an insurance company, in which trust assets may be

invested pursuant to applicabie law.
3.52.020.14 “Reguiation”

“Regulation” means a policy, procedure, rule or regulation adopted by the Trustees,

establishing administrative procedures for the administration of the Trust.
3.52.020.15 “Retiree”

“Retiree” means a former employee of the City who is retired and is entitled to Health
and Welfare Benefits under the Plan as described in Parts 16 and 17 of Chapter 3.28.

3.52.020.16 m-

“Trust” means the trust created and established by this Chapter.

3.52.020.17 “Trust Fund”

“Trust Fund” means ail such mohey‘ Property, and all investments mad.e therewith and
proceeds thereof and all earnings and profits thereon, less payments made by the

Trustees as authorized in this Chapter, which Trust Fund shall be known as the

Federated City Employees Health Care Trust Fund.
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3.52.020.18 “Trust Year”

“Trust Year” means the twelve (12) month period beginning each July 1 and ending the
following June 30 on which the books and records of the Trust are maintained.

3.52.020.19 “Trustees”
“Trustees” means the board of trustees as set forth in Section 3.52.400.
3.52.020.20 Rules of Construction

Words used herein in the masculine gender shall be construed to include the feminine_
gender where appropriate, and words used herein in the singular or plural shall be
construed as being in the piural or singular where appropriate. Accounting térms and
principles used herein or applicable hereto shall be as defined and described from time
to time by pronouncements and other guidance of the Governmental Accounting

- Standards Board {("GASB"), or any successor organization.

Part 2
Trust Establishment and Purpose

3.52.100 Trust Established — Name — Purpose

A. There is hereby established an irrevocable trust, which shall be known as the
Federated City Employees Health Care Trust, to:

1. Receive contributions made by the City on or after July 1, 2011, for the
purpose- of providing a funding source for the payment of medical benefits
described in Part 16 of Chapter 3.28, the dental benefits described Part
17 of Chapter 3.28 of this Titie.
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2 Upon receipt of a private letter ruling by the Internal Revenue Service
concerning the exclusion from gross income of employee contributions to
the Plan, as described in Section 3.52.130, to receive contributions made
by employees for the purpose of providing a funding source for the
payment of medical benefits described in Part 16 of Chapter 3.28, the
dental benefits described Part 17 of Chapter 3.28 of this Title and any
other Health and Welfare Benefits and any other post-employment
benefits other than pensions as approved by City.

3. Make distributions from the Trust Fund for the Health and Welfa.re
Benefits provided for in the Plan and for the reasonable expenses of

administering the trust and the Plan.

B. Participation in, and any coverage under, the Trust shali not constitute nor be
construed as a commitment o provide a specific type or level of benefit: nor shall
the Trust constitute a specific, accrued or vested benefit for any specific

employee, Retiree, or Dependent.

C. The City intends that the income accruing to the Trust shall be excluded from
City income for tax purposes, as such trust income is derived from the exercise
of an essential governmental function as provided for under Section 115(1) of
the IRC, Revenue Rulings 77-261 and 90-74, and other rejevant guidance.

3.52.110 TrustFund

The Trustees shall have exclusive authority and control over the administration and
management of the Trust Fund, the investment of trust assets, and disbursements from
the Trust Fund, pursuant to the provisions of this Chapter. The Trustees shall receive
and accept for the purposes hereof all contributions described hersin and shall hold,

invest, reinvest, manage, administer, and distribute Property and the increments,
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proceeds, earnings, and income solely to meet OPEB Obligations and to fund Health

and Welfare Benefilts under the Plan as described herein.

3.52.120 Exclusive Benefit

This Trust is created for the sole and exclusive purpose of funding Health and
Welfare Benefits for Retirees and Dependents under the Plan, No portion of the
principal or income of this Trust shall revert to the City except in a manner
consistent with the irrevocability of contributions under the IRC and GASB 43
andfor GASB 45, or shall be used for or diverted to any purpose other than
meeting .the City's obligations to provide the Health and Welfare Benefils
described in Parts 16 and 17 of Chapter 3.28 and any other Health and Welfare
Benefits as approved by the City Council and the payment of reasonable
expenses of the Plan and the Trust. Trust assets shall not be used to séﬁsfy the
claims of any creditor of the City or the Trustees.

At no time shall any parnt of the Trust Fund be used 'for, or diverfed to, purposes
other than for the exclusive purpose of funding Heaith and Weifare Benefits for
Retirees and their eligible Dependents, as applicable, as provided herein and
under the Plan and for defraying the reasonable expenses of administering the
Trust and the Plan. No part of the Trust's net earnings may inure to the benefit
of a private person. Private parties do not participate in, or benefit from, the

operation of the Trust,

All investments, receipts, disbursements, and other transactions thereunder may
be maintained in a common account, which contributions shall be used solely for
the payment of benefits, expenses and other charges properly allocable to the
Trust.
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3.52.130 Taxation

The Trust provides no guaranty that payments or reimbursements to employees, former
employees, retirees, or Dependents will be {ax-free. The Trustees may obtain a rufing
from the Internal Revenue Service concerning the federal tax freatment of the Trust's
income. The ruling concerning federal tax treatment of the Trust's income may not be
cited or relied upon by the City whatsoever as precedent concerning any other matter
relating to the City's heaith plan(s) (including post-retirement health plans). The
Trustees and the City may also obtain a ruling from the Internal Revenue Service
concerning whether contributions to the City’s health plan(s} and/or payments from the
City's health plan(s) (including reimbursements of medical expenses) are exciudable

from the gross income of employees, former employees or refirees, under the IRC.

-3.52.140 Group Trust

The Trust Fund may participate_ under Section 401(a)(24) of the IRC in a qualified group
frust that meets the requirements of Section 401(a) of the IRC in accordance with
Revenue Ruling 81-100, as amended by Revenue Rulings 2004-67 and 2011-1, or

other refevant guidance.

Part 3

Deposits and Disbursements from the Trust Fund

3.562.200 Trust Deposits

A. The Trustees hereby delegate to the Administrator the responsibility for
accepting contributions to the Trust, remitting said contributions fo the Custodian,
and paying benefils as described herein from the Trust Fund, The Administrator
is also responsible for crediting the depaosits to the appropriate sub-trust, if sub-
trusts have been established. In all cases, deposits of contributions shall be
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treated as aciual!jr made only as of the date the funds are accepted as in good

order by the Administrator.

B. The Trustees shall hold, invest, and reinvest the Trust Fund. The Administrator
shall account for contributions, income, and payments made to or from the Trust.
The Trustees, Custodian and Administrator shall not be responsible for the

adequacy of the Trust Fund to meet and discharge any liabilities of the City.

C.  Contributions to fund the benefits funded by the Trust shaii consist of amounts
determined pursuant to this Code and any appiicable collective bargaining

agreemenis.

3.52.210 Sub-Trusts and Accounts

Separate sub-trusts or accounts in the Trust Fund may be maintained by the Trustees
for appropriate categories of employees and/or Retirees. The Trustees shall not be
required to maintain separate investments for any sub-frust or account. Eamings may
be credited to each sub-trust or account from time to time. |

3.52.220 Trust Payments

A. Trust assets may be used 1o defray the cost of the City's obligations to pay for
Health and Weifare Benefits for Retirees and their Dependents entitled to health
care coverage under Sections 3.28.1850 through 3.28.1995, and for reasonable
expenses, fees and allocated administrative fees and expenses. The benefits
amount shall be determined by Parts 16 and 17 of Chapter 3.28 and any amount
necessary to pay Health and Welfare Benefits as approved by the City Council.

B. Any amounts remaining in the Trust Fund afier all Health and Welfare Benefits,

fees and expenses have been paid shall be retained for payment of future Health
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3.52.3

AMD1 ORD. NO. 28914
and Welfare Benefits untii all City liabilities for such benefits and expenses have
been satisfied.

- Part4

Accounts and investments

00 Accounts

Except to the extent prohibited by applicable law, the Trustees or Custodian may

commingie the assets held by the Trust for investment purposes. .

3.52.3

A

10 !nvestment of Trust Fund

Except as otherwise provided by Reguiation, o; as delegated o the Custodian,
Administrator or an Investment Manager by the Trustees, the Trustees shall
have complete contrbt of the management and investment of the Trust Fund,
and shall have all powers necessary or convenient to enable it to exercise such

controi.

The Trustees or Trustees’ delegatee may invest and reinvest funds held by the
Trust Fund in any investments which are legal invesiments under applicable law,
and shall have the discretion to decide the ailocation of funds among such

investments. The Trustees may purchase, acquire, hold, Jease, sell, and convey

~real and personal Property, and place funds held herein with banks or trust

T-964.022

companies which have corporate trust powers, with insurance companies
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Part5

Composition, Powers and Duties of the Trustees

3.52.400 Composition of Board of Trustees

A. The Board of Administration for the Federated City Employees Retirement Plan
shall serve as the Trustees of this Trust. The appointment and {erm of Trustees
shall be made pursuant to Part 10 of Chapter 2.08,

B. By acceptance of their continued appointment to the Board of Administration of
the Federated City Employees Retirement Plan, the Trustees have agreed to
accept this Trust and to perform the duties of the Trustees prescribed hereunder.

3.52.410 Powers and Dutics

in administering the Trust, the Trustees shall have such power and authority, including
discretion with respect to the exercise of that power and authority, as may be
necessary, advisable, desirable, or convenient to the Trustees, in their sole discretion
as fiduciaries subject to the provisions of this Chapter, and consistent with Part 10 of
Chapter 2.08, plus all powers and duties given to them by the provisions of Chapter
3.28, including the power and authority:

A To enforce rules and Regulations with respect to the Trust not inconsistent with
the Trust, GASB 43 or GASB 45, IRC Section 115 or applicable law; '

B. To determine, consistent with the applicable laws, rules or regulations, all
guestions of law or fact that may arise as to any person or entity claiming rights

under the Trust;
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C.

Subject to and consistent with GASB 43 and GASB 45, IRC Section 115 and
applicable taw, to construe and interpret the Trust and to correct any defect, -

supply any omission, or reconcile any inconsistency in the Trust,

To adopt and amend investment policies, guidelines, restrictions, and

reguirements;

To utilize Trust assets for the provision of Health and Welfare Benefits in
accordance with this Chapter, for Retirees and Dependents who are eligible for a
benefit as determined under Paris 18 and 17 of Chapter 3.28 and any other
Health and Welfare Benefits as approved by the City Council and the payment of

reasonable expenses of the Plan and the Trust;

To implement termination of trusteeship and transfer of assets to successor

trustees as permiﬂed by law;

To employ and contract with actuaries, auditors, accountants, investment
advisers, investment brokers, other consultants, medical persennel, and cther

agents and employees;
To collect and disburse all investment proceeds under the Trust;

To provide for and promulgate all the Reguiations and forms that are deemed as
necessary or desirable in fulfilling its purposes of assisting in funding Health and
Welfare Benefits and in maintaining proper records and accountings consistent
with GASB 43 and GASB 45 and Internal Revenue Service requirements;

To bring and defend actions, sue and be sued, and plead and be impleaded:;

To authorize the expenditure of funds for the reasonable expenses of the
Trustees while engaged in the perfermance of their duties, including entering inte
agreements and expending funds for investment related services selected by the

Trustees;
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L. To employ insurance companies, banks, trust companies, andfor investment
brokers as agents for the keeping of records and the receipt and disbursement of
funds held by or due to the Trustees;

M. To exercise generally any of the powers of an owner with respect to all or any
part of the Trust Fund,

N. To administer or require oaths and affirmations, to issue subpoenas to compel
the attendance of witnesses or the production of books, papers and documents,
and to take and hear testimony conceming any matter pending before the |
Trustees. I any person so subpoenaed neglects or refuses to appear or
produce any book, paper or document as required by said subpoena, or shall
refuse to testify before the Trustees or answer any questions which a majerity of
the Trustees decides to be proper and pertinent, the Trustees shall have the
power to initiate proceedings in the proper court to have such person declared
guilty of contempt. The Chief of Police shall, on request of the Trustee, have

such subpoenas served by a police officer or officers; and

0. To take all actions consistent with this Chapter necessary or appropriate to
administer or carry out the purposes of the Trust, provided, however, the
Trustees need not take any action unless in its opinion there are sufficient Trust '

assefs available for the expense thereof.

3.52.420 Deleqgation by Trustees

In addition to the powers stated in Section 3.52.410, the Trustees may from time to time
deiegate to an Investment Manager, Custodian or committee formed by the Trustees
certain of their fiduciary responsibilities under the Trust. Any such Investment Manager,
Custodian of or committee shall remain a fiduciary until such delegation is revoked by
the Trustees, which revocation may be without cause and without advance notice.
Such individual, committee, or organization shall have such power and authority with
T-964.022\ ORD_28914.doc 21
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respect to such delegated fiduciary responsibilities as the Trustees have under the

Trust.

3.52.430 Limitations of Trustees' Responsibility

The Trustees’ responsibilities and liabilities shall be subject to the following limitations:

A_.

The Trustees shall have no duties other than those expressly set forth in this

Chapter and those imposed on the Trustees by applicable laws.

The Trustees shail be responsible only for money and Property actually received

by the Trust, and then to the extent described in this Chapfler.

The Trustees shall have no responsibility or duty to define the specific design of
the Health and Welfare Benefits, including but not limited to, selecting providers;
nor shall the Trustees be responsible for establishing the Health and Welfare

Benefits, or for setting the amount of premium subsidy to be paid by the Trust.

The Trustees shall not be responsible for any particular Federal, state or local
income, payroll or other tax consequence to the City or a Retiree, spouse, or
Dependent, and shall not be responsible for any tax-reporting obligation relating

te payments or disbursements to such persons.

‘Ne Trustee shall have any fiability for the acts or omissions of any predecessor

or successor in office.

The Trustees shall have no liahility for; (i) the acts or omissions of any
Investment Manager; (i} the acts or omissions of any insurance company;
(iii} the acts or omissions of any Investment Fund; (iv) the acls or omissions of

any Custodian; or {vi) the acts or omissions of any contractor, vendor, actuary or

other service provider.

T-964.0224 ORD_28914.doc 22
Council Agenda: 5-24-1%

Item No.:

22(a)




RD:MD1: MDA . ORD. NQ.-28914
5-23-11

3.52.440 Certification to Trustees

To the extent consistent with the Trustees fiduciary responsibilities, the Trustees may
rely upon a certification of the Administrator with respect to any instruction, direction, or
approval of such Administrator and may continue to rely upon such certification untii a
subsequent certification is filed with the Trustees. The Trustees shall have no duty to.
make any in_vestigation or inquiry as to any statement contained in any such writing but

may accept the same as fully authorized.
3.52,450 Certification of Other Providers

The Trustees shall be protected further in relying upon a written certiﬁcatioh that
purports to be from any Custodian, Investment Manager, insurance company, or mutual
fund as to the person or persons authorized to give instructions or directions on behalf
of such Custodian, -investment Manager, insurance company or mutual fund and
continue to rely upon such certification until a subsequent written certification is filed

with the Trustees.

Part 6
Accounting and Recordkeeping

3.52.5800 Maintenance of Records

The Trustees shali maintain or cause to be maintained suitabie records, data, and
information relating to its responsibiliies hereunder. The Trusfs books and records
relating thereto shall be open fo inspection and audit at reasonable times, subject to

applicable law.
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3.52.510 [ndependent Audit

The Trustees shall cause an independent audit of the Trust Fund to be performed

annually for each Trust Year, with results reported to the Trustees.

3.52.520 Annual Report

The Trustees shall publish an .annual consolidated report for each Trust Year that
includes the fiscat transactions of the Trust Fund for the preceding Trust Year; and the

amount of the accumulated cash, securities, and other assets of the Trust Fund.

Part 7

Amendment and Termination

3.562.600 Amendment

This Chapter may be amended by the City Council at any time and in any manner
permitted by applicable law and not inconsistent with GASB 43 and GASB 45 or IRC
Section 115. Notice of such amendment shall be promptly provided to the Trustees,

Administrator, and Custodian.

3.52.610 [rrevocability

The Trust created by this Chapter is irrevocable.
3.52.620 Yermination

The Trust shall have perpetual existence, except if dissolved by the City Council.
Following any such dissolution, the Trustees shall proceed to wind up the affairs of the
Trust in an orderly manner and within a reasonable period of time consideting relevant
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circumstances. After paying or making reasonable provision for the payment of all
liabilities of the Trust, and upon receipt of such releases, indemnities or like
documentation as the Trustees may reasonably deem necessary for the protection of
the Trust and the Trustees, the Trustees shall distribute the remaining Property of the
Trust to the City, in cash or in kind or partly each. This distribution shall be made for
the sole purpose of assisting the City in the payment of Health and Welfare Benefits for
Retirees and their Dependents who are eligible for a benefit as determined under Parts
16 and 17 of Chapter 3.28 and any other Health and Welfare Benefits as approved by
the City Councit, and the payment of reasonable expenses of the Plan and the Trust. In
making the distribution, the Trustees may retain an amount for reasonable, allocated
administrative fees and expenses. In no event will Trust assets be distributed to or
revert to any entity that is not the State of California, a palitical subdivision of the State,
or an entity whose income is excluded from gross income under IRC Section 115.

Part 8

Miscellaneous

3.52.700 Construction and Governing Law

A The provisions of this Chapter shaill be consirued, enforced and administered
and the validity thereof determined in accordance with the IRC and the laws of
the City and the State. If any provision of the Trust created by this Chapter is
held to violate the IRC, State law, or this Code, or to be illegal or invalid for any
other reason, that provision shall be deemed to be null and void, but the

invalidation of that provision shalf not otherwise affect the Trust.

B. The headings and subheadings in this Chapter are inserted for convenience of
reference only and are not to be considered in the construction of any provision

of the Trust created by this Chapter.
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C. In resolving any conflict among previsions of this Chapter. and in resclving any
other uncertainty as io the meaning or intention of any provision of this Trust
created by this Chapter, the interpretation that, (i) causes the Trust to be exempt
from ifax as a governmental instrumentality under IRC Section 115; and
(i) causes the Trust to comply with ali appiicabie requirements of the IRC and
the jaws of the City and the State, shall prevaii over any different interpretation.

3.62.710 Parties Bound
The provisions of the Trust created by this Chapler -shali be binding upon the Truslees,
the Adminisirator, the Cily and, as the case may be, the delegates, successors, and

assigns of each of them.

3.52.720 Necessary Parties fo Dispufes

Necessary parties to any accounting, litigation, or other proceedings relating to the

Trust shall inciude only the Trustees.

3.62.730 Severability

if any provisions of this Chapler shall be held by a court of competent jurisdiction {o be
invalid or unenferceable, the remaining provisions of this Chapter shall continue to be
fully effective.

3.52,740 Nonassignment

The City may not commute, sell, assign, transfer, or otherwise convey any right to
assets it may have under the Trust. The assels held under this Trust shall not be
subject o the rights of the creditors of the City, the Truslees, the Custodian, or the

T-964,022) ORD_28914.doc 26
Ceouncil Agenda: 5-24-11
ltermn Ne.: 2.2(a}




RD:MD1:MD1 ORD. NO. 28014
£-2311 7

Administrator, and shall be exempt from execution, attachment, prior assignment or any

other judicial relief or order for the benefit of creditors or other third person.

3.62.7560 Erroneous Payments

If the Trustees or the Administrator make any payment that, according to the terms of
the Trust, and the benefits provided hereunder, should not have been made, the
Trustees or Administrator may recover that incorrect payment, by whatever means
necessary as allowed by State law, whether or not it was made due to the error of the
Trustees or Administrator, from the person to whom it was made or from any other
appropriate party, including but not limited to deduction of the amount of the incorrect
payment when making any future payments to or on behalf of the recipient of the

incorrect payment.
3.52,760 Release

Any payment to an insurance company, or its designee, shall, to the extent thereof, be
in full satisfaction of the claim of such entity being paid thereby and the Trustees or
Administrator may condition payment thereof on the delivery by the insurance company,
or its designee, of a duly executed receipt and release in such form as may be

determined by the Trustees.

SECTION 8. The Director of Retirement Services shall have the following powers and
duties with respect fo funds deposited in the Federated City Employees Health Care
Trust Fund that is established pursuant to Chapter 3.52, until such time as the earfier of
the following events to occur after the effective date of this Ordinance (i) the first
regularly scheduled meeting of the Board of Administration of the Federated City
Employees Retirement Plan, (i) the first meeting of the Board of Trustees of the
Federated City Employees Health Care Trust that can be convened:
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A The power to select and negotiate and execute a contract with a custodian bank
for the deposit of funds that are received by the Trust created pursuant to
Chapter 3.52; and

B, The power to enter into agreements with one or more investment managers for
the investment of funds that are received by the Trust created pursuant to
Chapter 3.52, into liguid asset classes accordance with the adopted investment

policy of the Federated Employees Retirement Plan.

PASSED FOR PUBLICATION of title this 17" day of May, 2011, by the foliowing
vote: :

AYES: CAMPQOS, CHU, CONSTANT, HERRERA, KALRA,
LICCARDO, OLIVERIO, PYLE, ROCHA; REED.

NOES: NONE.

ABSENT: NGUYEN.

DISQUALIFIED: NONE.- (E Q c_fc_ {2 &

- CHUCK REED
Mayor

DENNIS . HAWKINS, CMC
City Clerk
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3.20.540 Contributions - Difference fo widow
when.

In the event of the death of 3 member drawing
retirement compénsation, if at the time of the death of
said member he has received less than twelve monthly
retirement payments, then the difference between the
number of payments said member received up to the
time of his death and twelve payments shall be paid in
monthly payments into said member's estate o to his
widow. For example, if a member diss after he has
retired and has received three monthly retirement
payments at the time of his death, there shall be paid
to his estate, or to his widow, nine additional monthly
payments.

{Prior code § 2901.53.)

Chapter 3.24

RETIREMENT SYSTEM SUBSEQUENT
TO JULY 1, 1951
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and Survivors
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Part 1
GENERAL PROVISIONS AND DEFINITIONS

Sections:

Title for citation.

Continuance of federated
employees’ retirement system.
Prior retivement system
superseded,

Purpose of chapter provisions.
Definitions.

Limited applicability of Chapter
3.24 on and after July 1, 1975.

3.24.010
3.24.020

3.24.030

3.24.040
3.24.050
3.24.060

3.24.010 Titie for citation,

This Chapter 3.24 may be cited as the “San José
retirement code,”
{Prior coda § 2904.1.)

3.24.020 Cantinuance of federated employees'
retirement system.

The San José federated employses' retirement
system created by Ordinance 2774, as amended,
presently codified as Chapter 3.20 of the San José
Municipal Code, is continved in exisience uader this
chapter,

(Prior code § 2904.3.)

3.24.03C¢ Prior retircement system superseded.

On and after July 1, 1951, and subject to she
provisions of Section 3.24.450 and Section 3.24.1210
of this chapter, this chapter 3.24 shali supersede the
provisions of Chapter 3.20 as fo the employees who
become members of the retirement system which is the
subject of this ¢hapter,

(Prior code § 2904.)

3.24.040 Purpose of chapter provisions.

The purpese of this chapter is to effect economy
and efficiency in the public service by providing a
means whereby employees who becomne superannuated
or otherwigse incapacitated, without hardship o1
prejudice, may be replaced by more capable
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employees, and to that end provide a retitement
system consisting of retirement allowances and death
bepefits. It is the intent of the city council that the
retirement provisions in this chapter be amended from
time t0 {ime to include provisions that will improve the
system, To this end it is intended that the reports of
the board will be considered, atong with other
available data, as to the degirability of changes in the
retirement system.

{Prior code § 2904.2.)

3.24,050 Definitions.

Unless the context otherwiseé requires, the
definitipns set forth in Part 4 of Chapter 2.08 and this
part of the code govern the construction of this
chapter.

1. “Accumailated additional counfributions”
means the sum of all additional contributions
standing to the credit of a member’s
individusal account, and interest thereon.

2. “Accumulated normal contributipns” means
the sum of 211 normal contributipns standing
to the credit of a members individual
account, and interest thereon.

3. “Accurnulated prior service confributions”
means the sum pf all prior service
eontribntions standing to the credit of a
members individual account and interest

- theregmn.

4, “Accumulated contributions®  means
accumnulated normal contributions plus any
accurnulated additional cpntributions and
plus accomulated prior service eontributions
standing to the credit of a member’s
aeegunt. .

5. “Actuaria] equivalent” means a benefit of
equal value when computed upen the basis
of the mortality tables adopted and the
interest rate fixed by the board.

6. “Actuary” means the actuary retained pn a
consilting basis by the board.

7. “Additional contributions® means
contributions made by members in addition
to their normal contributions.

8. “Annuity” mesns payments for life derived
from contributions made by a member.

9 “Bepeficiary® means any person, ineluding
g corporation, designated by a member to
receive, or who qualifies for receipt of, a
benefit payable under this chapter.
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10,

11.

12.
. “Compensation” means the remuneration

14,

15.

la.

"Renefit” means the retirement allowance,
death bewefit, or refund of accumulated
contributinns. '
“Roard” means the retirement board created
in Part 10 of Chapter 2.08 of this code.
“City” means the city of San José,

paid in cash out of funds contralled by the
city. plus the monetary value, as determined
by the board, of living quarters, bpard,
lodging, fuel, laundry and other advantages
of any nawre furnished a member by the
city in paymem for his services. Overtime
exchided in computing compensation. Whea
the compensation of a member is a factor in
any computation to be made under this
chapter, there shall be excluded from such
computatipns any compensation based on
gvertime put in by a2 member.
“Compensation earnable® by a member
means the average monthly compensation,
as determined by the board, upon the basis
of the average time put in by members in the
same group or class of employment and at
the same rate of pay. The computation for
any absence of a member shall be based on .
the cpmpensation ‘earnable by him at the
beginning of the absence and that for time
prior to entering city service shall be based
on the compensation eamabie by him in the
position first held by him in such service.
“Brployee” means apy person in the
employ of the city whose compensation, or
at least that portion of his compensation
which is provided by the city, is paid out of
funds directly controlled by the city. “Funds
directly controlled by the city“ includes
funds deposited in and disbursed from the
city treasury in payment of compensation,
regardiess of their source. _
*Final compensation” means the highest
average annual compensation earnable by &
member during any period of three
consecutive years during his membership in
the systeri.. For the purposes of this chapter,
periods of service separated by breaks in
service may be aggregated to constitute a
period of three consecutive years, if the
periods of service are consecutive except for
sueh breaks. If a break in service did not
exceed six months in duration, time included




17.

18.
19,

20.

21.

22,

23.

25.
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in the break, and compensation eamable
doring such time shall be included in
computation of final compensation. H 2
break in service exceeded six months in
duration, the first six months thereof and the
compensation earnable during those six
months shall be included in computation of
final compensation, but time inchided in the
break which is in excess of six months and
the compensation eamable during such
excess time shall be excluded in computation
of final compensation,

On and after September 1, 1933, to Aupust
31, 1956, the “fiscal year,” for the purpose
of this chapter, is any year commencing on
September 1st and ending on August 31st
next following; provided, that the fiscal year
commencing July I, 1952 shall end on
August 31, 1853, On and after July 1, 1957,
the “fiscal year,” for the purpose of this
chapter, is apy year commencing on July st
and ending on Jjune 30th next following;
provided, however, that the fiscal year
coinmencing September 1, 1956, shall be a
ten-month fiscal year ending on June 30,
1957,

“Member” means any person inctuded inthe
membership of this system.

“Normal contributions™ means contributions
made by a2 member at the normal rates of
contribution fixed by the board, but does not
include additional contributions by
members,

“Pension” means payments for life derived

from contrlbutions made from employer.

controlled funds.

“Prior  service contributions” means
contribntionts made by members on account
of service rendered prior to July 1, 1951,

“Repular interest” means interest at the

annuat rate fixed by the board, compounded
annually, pius such additional interest as the
board may credit from year to year.
“Retirement” means withdrawal fromactive
service with a retirement allowance granted
under this chapter.

“Retirement allowance” means the service
retirement aflowance or the disability
allowance.

“Retirement fund” means the San José
federated empioyees reticement fund created
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by Ordinance 2774, as amended, presently
codified in Chapter 3.20 of the San José
Municipal Code, and continued in existency
by this chapter.

“Retirement system” or “this system™ meang
the federated city employees retirement
system. .

(Prior code §§ 2904.4-2604.31.)

26.

3.24.060 Limited applicability of Chapter 3,24
on aud after July 1, 1975,

Anything elsewhere in this Chapter 3.24 to the
contrary notwithstanding, no person shalt become, on
or after July 1, 1975, a member of the retirement plan
established by the provisions of this chapter, and,
except as may be otherwise provided by the provisions
of Chapter 3.28 of this code, no member or former
member of the retirement pian established by the
provisions of this Chapter 3.24, and no sarvivor,
beneficiary or estate of any such member or former
member shalf have any rights or be entitled to any
benefits under the provisions of this Chapter 3.24 if
and afier said member or former member becomes a
member of the 1975 federated empioyees retirement
plan established by the provisions of Chapter 3.28 of
this code.

(Prior code § 2904.31a.)

Part 2

ADMINISTRATION
Sections:

Creation.

Powers and duties.

Determination of employee
membership conditions.

Benefit determination authority,
Authorlty to secuye medical
service and edvice.

Actuarial investipation
requirements,

Adoption of tables and uterest
rates.

Interest credited on contrlbutions -
Generally.

Interest credited on contributions -
Additional earnings,

Hearings.

Prohibited financial transactions.
Direct transfers of eligible rollaver
distributions.

3.24.100
3.24.110
3.24.120

3.24,130
3.24.140

3.24.150
3.24.160
3.24.170
3.24.180
3.24.190

3.24.200
3.24.210
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3.24.100 Creation.

For creation of the retirement board, see Chaptet
2.08, Part 4 of this code.
{Prior code § 2904.34.)

3.24,110 Powers and duties,

The board may make such mies not inconsistent
with this chapter as it deems proper, and each member
ang each person retired is subject to this chapter and
such rules,

(Prior code § 2504.40.}

3.24.120 Determination of employee
membership conditions.

The board shall determine, within the scope of
this chapter, the employees who are entitied to
membership in the retirement system described in this
chapter, and the board is the sole judge of the
conditions under which persons may be admitted to
and may continue tu receive benefits under this
system.

{Prior code § 2904.42.)

3.24.130 DBevefit determination anthority.
Subject to this chapter and its mles, the board

shall determine and may modify benefits for service

and disability and death,

{Prior code § 2904.41.)

3.24.140 Authority tn secuve medicai service and
advice. "

The buard shall secure and pay reasonable
compensation for such medical service and advice as
is necessary to discharge its duties respecting matters
involving disability or death or both.

(Prior code § 2904.43.)

3,24.150 Actuariaj investigation requirements.
The board shall keep in convenient form sneh
data as are necessary for the actuarial valuation of this
system. The board shall cause am actuarial
investigation to be made from time to time and as
often as may be reasonably necessary to keep the plan
actuarially sound, but not less frequently than once
each five years commencing fromand after January 1,
1971. The actuarial investigation shall consist of a
report as to the mortality, service and compensation
experience of members and persons receiving benefits,
an actuarial valuation of the assets and liabilities of
this system, and such other actuaria investigations as
may be relevant to and for the benefit of the system.
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Frorm time to time the board shali determine the rate
of interest being earned on the retirement fund.
(Prior cnde § 2904.44.)

3.24.166 Adoption of tables and interest rates.
Upon the basis of any or all of such ifivestigation,
valuation and determination, the board shall adopt
such mortality, service and other tables and -interest
rates as it deems necessary and, subject to Sections
3.24.570, 3.24.580, 3.24.720 and 3.24.730 make
revision in rates of contributions of members as it
deerns necessary tn provide the benefits for which the
rates for normal contributions are required to be
calculated. No adjustment shall be included inthe new
rates for time prior to the effective date of such
revision. ‘
(Prior code § 2904.45.}

3.24.170 TInterest credited on contributions -
Generally.

The board shall credit aff contributions of
members, retired members and the city, in the
retirement fand, with interest at the current rate,
cumpounded at each June 30th and December 31st.
(Prior code § 2904.44.)

3.24.180 Interest credited on coniributions -
Additional earnings.

As of Inne 30th, the buard may credit to all
contributions held in the retirement fund such interest
in excess of the current rate as it deems proper in the
light of the earnings on the retirement fund during the
fiscal year, but nut more than the difference between
such earnings and the interest credited at the current
rate te contributions during the fiscal year. In the
ealculation Df benefits under any mortality tabie
adopted by the board, only the corrent rate of interest
is allowed on contributions under this chapter.

(Prior code § 2904.47.)

3.24.190 Hearings.

A. The board may, in its discretion, hold a hearing
for the purpese of determining any question
presented to it involving any right, benefit or
obligation of a person under this chapter. Any
applicant may file an appiication for rehearing of
any application, within thirty days after written
nofice of the determination by the retirement
board has been sent by registered mail to the
applicant of his attorney of record, upon any of
the following grounds:
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1. That the retirement board acted witheut and
in excess of its powers;

2. That the order, decision or award was
procured by fraud;

3. That the evidence does not justify the
determination of the retirement board,

4. That the applicant has discovered new

evidence material to hirn which he could
not, with reasonable diligence, have
discovered or procured at the hearing,
The determination of the retirement board o: any
application for rehearing shall be made within
siaty days after the filing thereof.
(Prior code § 2904.48.)

3.24.200 Prohibited financial transactions.
. A board member or employee of the board shall
not, directly or indirectly:
A. Have any interest in the making or any
investment, or in the gains or profits accruing
therefrom;
For himself, or as an agent or partmer of others,
borrow any funds or deposits of this system, nor
use such funds or deposits in any manner except
to make such current and necessary payntents as
are authorized by the board;
Become an indorser, surety or chligor on
. investmeants by the board.

(Prior code § 2904.33.)

C.

3.24.210 Direce transfers of eligible rollover
distributions,
If, under the provisions of this chiapter, a person
becomes entiled o an eligible rollover
distribation, the person may elect to have the
distribution or any portion thereof paid directly to
an eligible refirement plan specified by the
person.
The election made putsuant (o this section shalt
be in accordance with terms and conditions
established by the board,
Upon the exercise of the election by a person
pursiant to this section, the distribution from the
retirement fund of the amount designated by the
persen, once distributable under the provisions of
this chapter, shall be made in the form of a direct
transfer (o the eligible retirement plan so
specified.
For the purposes of this section, “eligible
rollover distribution” means a distribution from
the retirement fund which constitutes an eligible

A,
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rollover distribution within the meaning of
Section 401(a}31)C) of the Internal Revenue
Code.

E. For purposes of this section, “eligible retirement
plan” means & plan which constitutes an eligible
retirement plan within the meaning of Section
401@)31XD) of the Iisternal Revente Code,

(Ord. 24814.)

Part 3

EMPLOYEE STATUS AND CONTRIBUTIONS
Sections:

3.24,250 Employee status change -
Secretary to notify board.
Employees to furnish data.
Determination of status guestions,
Adiustment af canéributions and
payments.

3.24.250 Emplayec status change - Secratary to
notify board.

The secretary shall give the board as it may
require notice of the change in status of any member,
resulting from tcansfer, promotion, leave of absence,
resipnation, reinstatement, dismissal or death, and
other pertinent information.

(Prior code § 2004.49.)

3.24.260
3.24.270
3.24.280

3.24.260 Emplnyees to furnish data.

Each employee shall fite with the board such
information affecting his stafus as a member as the
board may require.

(Frior code § 2904.50.)

3.24.270 Determination of status gquestions.

If there is disagreement between asty member and
the board with respect to the Jength of service,
compensation or age of any member, or if any
member refuses or fails to give the board & staterent
of his city service, compensation or age, the board
shall hold a hesring, and upon the basis of available
testimony and available records, determine such fength
of service, compensation or age.

(Prior code § 2904.51.)
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3.24.280 Adjustment of coniributions and
payments.

If more or less than the correcl amount of
contribution required of members of the city is paid,
proper adjustment shall be made in connection with
subseguent payments, or such adjustments may be
made by direct cash payments between the member or
the ¢ity and the board. Adjustments te correct any
other errors in payments to or by the board may be
made in the same manner.

(Prior code § 2004.52.)

Part 4
RETIREMENT FUND
Sections:

Countinuation of federated
employees’ yetirement fund.
Control and administration.
Custodian of retivement fand -
Payment.

Deposit of funds.

Earnings from funds.
Investment of funds - Conditions
and restrictions.

Seeurity loan agreements.
Investment of funds - Delegation
of authority.

Investment counseling -
Restrietions.

Redepositing of unclaimed
poyments, .

3.24.300

3.24.310
3.24.320

3.24.330
3.24,340
3.24.350

3.24.355
3.24.360

3.24.370
3.24.380

3.24.300 Continuation of federated employees'
retirement fund.
The *San José federated employees' retirement
fund,” in the city treasury is continued in existence.
(Prior code § 2904.53.)

3.24,316° Coniroel and adminisiration.

The hoard has exciusive control of the
administration and investment of the retitement fund.
(Prior code § 2904.54.) :

3.24.320 Custodian of retiremeni fund -

) Payment,

A. Except as provided in subsection B., the city
director of fimance is the sole custodian of the
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retirement fund, subject to the exclusive contrnl
of the board as (o administration and investment.
All payments from the fund sball be made in the
manner required for the disbursement of other
public funds, but only upon authorization of the
board.

The board may enter inle conlrachzal
arrangements with California banks or with
national banking associations to provide master
custody services with respect to the assets of the
retirement fund. Such contracts shat] be catered
into in the name of the board of administration
for the federated city employees retirement
system.

(Prior code § 20804.55; Ord. 25092.)

3.24,330 Deposlt of funds.

The board shall deposit, to the credit of the
retivement fund, all amounts received by it under this
chapter in the city treasury or in such custodial
accounts as are established with the custodian bank,
(Prior code § 2904.57; Ord. 25092.)

3.24.340 Earnings from funds.

Interest earmed on any cash deposit in a fund by
the treasurer and income on other assets constituting
a part of the fund shall be credited to the fund as’
received. Income of whatever nature earned on the
retirement fund during any fiscal year in excess of the
interest credited ta contributions during that year shall
pe retained in the fund as a 1eserve against
deficiencies in interest earned in other years, losses
under investments, and other contingencies. The
board, however, may apply to reduce the book valte
of securities purchased, or all or part of the excess of
the proceeds of tie sale of securities over the book
value of the securities sold:

A. If the purchase of securities is made with those
* proceeds; and
B. If the terms of both securities from the date of

sale or purchase, as the case may be, to the
respective dates of maturity do not differ by more
than three years.

{Prior code § 2904.56.)

3.24,350 Iovestment of funds - Conditions and
restriefions.
The board shall invest and reinvest the moneys in
the retirement fund in accordance. with the followiog
standards:
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The assets of the refirement plan are trust fuads
and shall be held for the exclusive purposes of
providing benefits to members of the plan and
their beneficiaries and defraying reasonable
expenses of adminisiering the system.

The board shali discharge its daties with respect
tn the sysiem solely in the interest of, and for the
exclusive purposes of providing benefits to,
members of the system and their benefictaries,
minimizing city and member contributions to the
retirement  fund, and defraylng reasonable
expenses of administering the system. The
board's duty to the members and their
beneficiaries shal take precedence over any other
duty,

The board shall discharge its dulies with the care,
skill, prudence and diligenee under the
circurnstances then prevailing that a prudent
person acting in a like capacity and familiar with
these matters would use in the conduct of an
enterprise of like character and with like aims.
The board shall diversify the investments of the
System so as to minimize the risk of inss and to
maximize the rate of return, unjess under the
circumstances it is cleatly prudent not to do so,
(Prior code § 2904.58; Ords. 19988, 21144, 216086,
22509, 23559, 25092.)

3.24.355 Security loan agreements,

A. The retirement board may cnler into contractual
arrangements with broker-dealers and with banks
for such broker-dealers or banks to provide
security lending services pursnant to security lnan
agreements on such conditinns, consistent with
this section, as the board may determine.

Por the purposes of this section, "security loan
agreement” and “marketable securities” shall be
defined as follows:

1. “Security loan agreement” means a writlen
contract whereby a legal owner, the lender,
agrees 1o lend specific marketable corporate
or government secuzities for a period not to
exeeed one year. The lender retains the right
to collect from the borrower all dividends,
interest, premiums, rights, and any other
distributions tn which the lender would
otherwise hiave been entitled. The lender
waives the right 10 vote the securitics during
the term of the fean.

“Martketable securities” means securities
that are freely traded on recognized
exchanges or market places,
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C. Any comractual arrangemenis enteted into
pursnant to this section shall require alt of the
foliowing:

1. The lender may terminate the security loan
agreement upnn aot more than five busiaess
days' notice as agreed and the borrnwer may
terniinate the security loan agreement upon
not less than two business days' notice as
agreed.

The borrower shall provide collateral {o the
lender in a form approved by the board, and
shall be in an amount equal to at least one
hundred two percent of the market value of
the foaned sceurities as agreed.
Daily monitoring of the market value of the
Inaned securities.
Payment by the borrower of additiomal
cnllateral on a daily basis, or at such times
as the wvalue of the loaned securitics
increases, to agreed-upnn ratios, but in no
event shall the amount of the collateral be
less than the magket value of the loaned
securities.
Maintenance of detailed records of all
© security Inans.
Development of controls and reporis in
monior the conduct of the transactions.
Puilication of the net results of the security
ipan transactions separate from the results of
other invegtment activities.
(Ords. 21865, 24690.)

3.24.360 Investment of fuuds - Delegation of
authority.

Without limiting the authority of the board itself
to invest and reinvest the moneys of the relivement
fund as provided in Section 3.24.350, the board may
adopt an investment resolution or resolutions
containing detailed guidelines, consistent with Ssction
3.24.350. While the resnlution or resplutinng are in
effect, investments consistent with such guidelines
may be made by an nfficer of the bnard, an officer nr
employee of the city, or a qualified investment adviser
who has entered into a Contracitval arrangement
pursuani to Section 3.24.370, provided that such
nfficer, emplayee or advisor has been delegated such
authority by the board and such officer, employee or
advisor has been designated by name in the tnvestment
resolution nr resolutions. Any (ransactions made
pursuant to the foregoing provistons of this section
shali be reported monthly to the board by the person
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or persons to whom the board has delegated such
au thority.

(Pricr code § 2904.59; Ords. 20116, 21077, 21304,
23559, 25092.)

3.24.370 Imvestment counseling - Restrictions.

A, The board may enter into contrachual
arrangements with any person or persons or
associglion or associations, who meet the
requirements of subsection B. or C., to provide
counse] to the board with respect to the board's
policies of investing and reinvesting of moneys in
the retircment fund. Such contracts shall be
entered intc in the name of the board of
administration for the federated city employees
retirement system.

Any person or association who provides services
to the board with regard to financial securities:
1. Shall be 2 person or asscciation whose
principal business consists of investment
eoueseling services; and

Shall be registered as an investment adviser
under such laws as may require such
registration,

With respect to real estate advisers, tha board
shall enter into contractual arrangements only
with persons or associations whose principal
officers are engaged in the business of advising
and evaluating commercial, industrial or
residential real estate investments, mortgage
banking, or property management, and which are
duly licensed to perform real estate advisor
services in the jurisdiction where the real
property is located.

- {Prior code § 2904.60a; Ords, 25092, 25641.)

3.24.380 Redepositing of unclaimed payments.
Notwithstanding any provision in this chapter or
any other ordinance to the contrary, whenever any
check drawn against the retirement fund in payment of
accumulated contributions or benefits remains
snelaimed, or the elaimant cannot be found, the
proceeds of such check shall be redepuosited In the
retirement fund and held for the claimamt without
further accunulation of interest, and such redeposit
shall not operate to reinatate the membership of the
claimant in this system. If such proceeds, whether
heretofore or hereafter redeposited, are not claimed
within four years after the date of redeposit, they shall
revert o and become a part of the accumuiated
contributions of the city, heid in the retirement fund to
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meet the liabilities of the city on account of current
services. The board may at any time after reversion of
proceeds to the city, and upon receipt of proper.
information satisfactory to it, return such proceeds so
hetd for the city fo the credit of the claimant, to be
administered in the manner provided under this
system,

(Prior code § 2904.60; Ord, 25092.)

Part 5
RECORDS AND REPORTS
Sections:
3.24.400 Records and accounts -
Information required.

3.24.410 Financial statements.
3.24.420 Arpnusal reports.

- 3.24.400 Records and accounis - Information
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required. :
In addition to other records amd accounts, the
board shall keep such records and accounts as may he
necessary to show at any time:

A. The total acoumulated contributions of members;

B. The total accumulated coniributions of retired
members less the annuity payments made to such
members;

C. Theaccumulated contrihutions of the city held for
the benefit of members on account of current
service;

D. All other accumulated contributions of the city,

which shall include the amounts available to meet
the obligation of the city on account of benefits
that have been granted to retired employees and
on account of prior service of members.

(Prior code § 2904.61.)

3.24.410 Financial statements.

The hoard shatl cause to be issued, as of the date
of the investigation and valpation made pursuant to
Section 3.24.160, & financial statement showing an
actuarial valuation of the assets and liabilities of this
system and a statoment as to the accumuiated cash and
securities in the retirement fund as certified by the
auditer. The board shall include in the statement,
which shall be issucd as of the end of each fiscal year,
other than the year of the investigation, assets and
liabilities resulting from current and prior service, in
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amounts equal only o accumulated contributions held
on account of such service,
(Prior code § 2904.62.)

3.24.420 Annual veports.

As soon as practicable after the close of cach
fiscal year, the board shall file with the city councit a
report of its work for such fiscal year, and the board
shall make the report available to any member who
requests it. Among other things, the repest shall
contain recornmendations for or against changes inthe
retirement system.

(Prior code § 2904.63.)

Pari 6
MEMBERSHIP

Sections:

3.24.450
3.24.460
324470

Continuance of membership,
Conditions of membership.
Exclisions from memhership -
Generaily.

Part-time employees exclided with
exceptions,

City manager excluded - City
anditor excluded with axceptions.
Terminatior of membership.
Election to allow accumulated
contributions to remain in fand -
Procedures,

3.24.480
3.24.490

3.24.500
3.24.510

3,24.45¢ Continuance of memhership.

All members of the retirement system
.immediatety prior to the time this chapter became
operative continue to be members of {his system.
(Prior cnde § 2904.64.}

3.24.460 Cnnditioos of membership.

Bvery other employee who is not excluded by the
following sections becomes a member nf the
retirtement system upOR entry or reentry into city
SGWHJE-

{Prior code § 2004.65.)

3.24.47¢ Exclusions from membership -
Generally.
A. The following persons are hereby excluded from
membership in this system:
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The mayor and each member of the city
courneii;

Bach member of a ¢ity board or commission
who holds no other city office or position of
employment which qualifies him for
membership in this system;

Persone temporarily employed pursuant to
the provistons of subparagraph (4) of
subsection (a) of Section 1101 of the Charter
of the city to make or conduet a special
inquiry, investigation, examination or
installation, or to render professional,
scientific or techmical services of an
occasional or exceptional character;
Persons employed pursuant to the provisions
of subparagraph (5) of subsection (a) of
Section 1101 of the Charter of the city in the
event of an emergency to perform servicas
required because of and during such.
eImergency;

Bach volunteer member of any police, fire
or civil defense force or organization who
holds no other city office or position of
employment which qualifies him for
membership in this system,;

Persons employed or whose services-gze. ..

contracted for pursuént to any transfx,
consolidation or contract mentioned or
referred to in Section 1109 of the Charter of
the city;

Persons employed pursuant to Section 1110
of the Charter of the city;

Each person employed or paid on a part-
time, per diem, per hour or any basis other
than a monthly basis, unless he is 2 member
by virtue of the provisions of Section
3.24.480;

Persons employed pursuant to any relief or
anti-poverty program primarily for the
purpose of giving relief or aid to such
persons;

Persons who arg members of any police, fire
nr other retirement Or pensinn system, other
than this system or the Pederal Social
Security System or any other federal
retirement system supported in whole or in
part by funds of the United States, any state
government or political subdivision thereof,
the city or any other municipal cmporanon,
who are receiving or are entitled to credit in
such other system for service rendered to the
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city; provided, however, that nothing contained
in this subdivision [0 shall be deemed to prohibit
any such person from becoming a member of this
retirement sysiem after he kas ceased being a
member of the abovernentioned police, fire or
ather retirement or pension systern if he should
thersafter otherwise qualify for membership.

B. ' For purposss of this section, persons who merely
are receiving pensions or retirement allowances
ar other payments, from any source whatever, on
account of service rendered to an employer other
than the ¢ity while they were not in the service of
the city are not, because of such receipi,
members of any other retirement or pension
system.

(Prior code § 2904.66.)

3.24.480 Part-thme employses exeluded with
exceptions.
An employee serving on a parttime basis is
excluded from this systern unless:

A. He becomes a member prior to the time this
chapter becomes effective and continues to be &
member by reason of Seetion 3.24.450;

B. His employment is regalar and continuous and in
the opinion of the board will extend for more
than one year, and requires Service for at least
one-half the time of employees serving on a full-
time basis; or :

C. Unless he is a2 member at the time he commences
ta serve on a part-ime basis.

(Prior code § 2904.68.)

3,24.490 City manager exclnded - City auditor

excluded with exceptions.

A. The city manager is excluded from membershlp
in this system,

B. 1. The city auditor is excluded from membership
in this system unless he files or has already filed
with the board an election in writing to beeome &
member. He may make such election at any tins
during his employment by the city.

2. If he elects to becoms a member, he shall
make contributions to this system in the
amount which he would have contributed

had be not been sa exciuded, plus interest

which would bave been credited on such
contributions. If he affirmatively exercises
the option:
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a. He shall receive credit for prior service,
. from the date of his first exclusion, in the
same manner as if he had not been
excluded; and
b. The contributions of the city because of
his membership shall be the same as they
would have been nad he not been
exchided; and
c. His rate of contribution shall be based on
the nearest age at the time he first was
exchided.

(Prior cade § 2904.69.)

3.24.500 Termination of membership.

A.
B.

A person ceases to be a member:

Upon retirement;

If he is credited with less than twenty years of
city service, or with less than five hundred
dollars in accumulated contributions, of with 2
greater amount and has not elected to allow it to
remain in the retirement fund, and renders less
than five years of service in any period of ten
consecutive years,

If he is paid more than one-fourth of his normal
contributions. For the purpose of this subsection
C, deposit in the United States mail of a warrant
drawn in favor of a member, addressed to the
latest address of the member on file in the office
of this systern, constitutes payment to the member
of the amounts for which the warrant is drawn.

(Prior code § 2904.70.)

3.24.510 Election to allow accumulated

A,

contributions to remair in fund -

Procedures, .
Any other provisinns in this chapter to the
contrary notwithstanding, if the city service of a
member is discontinued by reason of resignation
or discharge, or by reason of [ayoff or [eave of
absence deemed by the board to have resulted in
permanent discontinuance (and int such case, asof
the date of the determination by the board that the
discontinuance is permanent), or if the disability
retirement of a member is followed by cessatinn
of the disability and by cancellatinn of the
disability aliowance, but the member dogs not
reenter city service, and the amount of his
accumulated contsibutinns standing to his eredit
at that time is five hundred dollars or more, he
shall have the right to elect, not jater than ninety
days after the date upon which notice of said
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right is mailed by this sysiem to the mcmber's
latest address on file in the office of this system,
whether to allow all or part (but in no event less
than five hundred dollars) of his accumulated
contributions o remain in the retirement fund.
Failure to make such election shall be deemed an
irrevocable election o withdraw his accumulated
contributions unless the member is entitled to be
credited with twenty years of service. An election
to affow all or part of one's accumulated
coxntribution to remain in the retirement fund may
be revoked at any time as to all the contributions
allowed to remain in the fund, or as to any part
of them in excess of five hundred dollars; and all
contributions covered by such revocation may
then be withdrawn. Upon withdrawal of any
accumulsted coniributions, the member
withdrawing the same shall lose, and shall not be
entitled to, any credit for any service on accnunt
of which such withdrawn contributions has
theretofore been paid into the retirement fund. in
determining the service for which a membet is no
longer entitled to eredit upon withdrawal of all or
part of his contributions, the withdrawn
contributions shall be deemed to have been paid
into the retirement fund on account of the latest
service rendered by the member tn the city, or on
account of his earliest service if so requested by
the member at the time be withdraws such
contributions. :

A member may at apy time, if he so elects,
voluntarily relinquish such right as he may have
to be credited for service during such periods of
time as may be designated by him, without

withdrawing any contributions paid by him .

because of such service, provided he refains
credit for not less than five years of continuous
service; and in such event, in determining his
eligibitity for or the ameount of any begefits to
which he may become entitied, he shall be given
no credit for any service so relinguished by him,
and any contributions left in the fiund which were
made because of the service for which he has
refinquished credit shall be treated as additional
contributions made pursuant to Section 3.24.590
of this code.

A member whose membership continues under
this section is subject to the same age and
disability requirements as apply to other members
for serviee or for disability retirement but he is
not subject to a minimum service requirement.
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After the qualification of such mermber for
retirement by reason of age or disability, he shall
he entitled fo receive a retirement allowance
based upon the amount of his accumlated
contributions and service standing to his credit st
the time of retirement and on the employer
contribufions held for him and calculated in the
same manner as for other members, except that
the provisions in this chapter for minimum
service and disability retirement allowances do
not apply to him unless he meets such minimum
service requirements. Upon the death of such a
member prior to retirement under this section,
such death benefifs as may he payable under
Section 3.24.2000 of this chapter shail be
computed upor the basis of his average annual
commpensation earnable for the year preceding the
date of termination of the service for which he is
entitled to credit, multiplied by the vears of city
serviee prior to such termination not to exceed
six

(Prior code § 2904.71.)

Part 7
MEMBER CONTRIBUTIONS

Sections:

Narmal rate of mnnthly
contributions.

Applcability limitation.

Normal contributions - Rate.
Nnrmal contribuiinns - Initial rate.
Addiflonal contrihutinns.

Annuity to be actuarial equivaieut
of accumulated contributious,
Return of contributions -
Conditicns.

Return of contributions -
Payment,

Contributions upon reentry into
system.

DBoard may witkhold accunmlated
normal confributions.

Redcposit of withdrawn
eontributlons.

Normal rate of contributions
following redeposit,

Effcct of reentering aysfem without
redepositing,

3.24.550
3.24.560
3.24.570
3.24.580
3.24.590
3.24.608
3.24.610
3.24.620
3.24.630
3.24.640
3.24.650
3.24.660

3.24.670
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3.24.550 Normal rate of monthiy contributions,
All members of the system shall be required to
make normal monthly contributions to the system. The

normat monthly contribution which shall be required.

of a member for-each month from and sfter July 1,
1971, shell be a percentage of the compensation
earned by him in such month. Said percentage, for
normai contribution purposes, shall be the same for ail
members, regardless of their age or sex. Said
percentage is hereinafter referred to as the member's
“normal rate of monthly contribution.”

{Prior code § 2904.72.)

3.24.560 Applicability limitation.

On and after the effective date of this section, the
provisions of this Part 7 sball no longer apply ta any
person to whom the pravisions of Part 8 af Chapter
3.24 thereafter B, apply.

(Prior code § 2904.83a.)

3.24.570 Normal contributions - Rate,

The normal rate of monthiy contribution required
of a member on oz after July 1, 1971, or on or after
the date he enters the system if he enters after July 1,
1971, shall be such that the amount of normai monthly
contributions paid by him, when added to all normal
monthly contributions paid by other members of the
system for the same period, will be sufficient to pay
3/11ths of the cost of all pensions and other benefiis
which are or will become payable 16 members on
sccount of current service rendered by members on
and after July 1, 197%; provided and excepling,
hawever, that whenever & normal rate of monthly
contribution for members is adopted or from time to
time amended, the new -or amended rate shall not
include any amount designed to thereafter recover
from members or return to members the difference
between the amount of normal contributions therefore
actually required of members and any greater or lesser
amount which, because of amendments (o the system
changing the time at which members may retire, or
changing the benefits members will receive, or as a
result af experience under the system, said members
wonld have therstofore been required to pay in order
to make their normal contributions equal to 3/11ths of
the cost of all pensions and other benefits which are or
will become payable o members on account of current
service rendered prior to the effective date of the new
or amended rate.

{Prior code § 2904.73.)
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3.24.580 Normal contributions - Initial rate,

A. ‘Untif smended or revised by the board in
accordance with Section 3,24.170, thc normal
rate of monthly contribution required of members
on and safter July I, 1971, shall be three and
gighty-five one-hundredths percent of earned
compensation.

The normati rate of monthly contribution set forth
in this section is based on the interest and
mortality tables used by this retirement system on
July I, 1971, and subject to other pravisions of
this part, shall be adjusted by the board from time
to time, in accordance with the provisions of
Section 3.24.170,

{Prior code § 2904.73a.)

3,24,590 Additional cantributions,

Subject to rules prescribed by the beard, any
member may elect to make contributions in excess of
his normal contribirtions for the purpose of providing
sdditional benefits. The exercise of this privilege by a
member dees not require the city to make any
additional contributions. Upon application, the board
shall furnish information concerning the natre and
amount of additional bepefits to be obtained from
additional contributions,

(Prior code § 2904.77.)

3.24.600 Annuity to be actuarial equivalent of
accumulated contributions.

The actual amount of annuity receivable by a
member upon retirement shall be the actuarial
equivalent of his accunmlated contributions.

{Prior code § 2904.76.) B

3.24.610 Return of coniributions - Conditions.

A member who, because of his employment by
the cily, is required to become a member of any other
retirement system supported in whole or in part by
public funds shall, with respect 1o his right to
withdraw his accunmifated contributions, beconsidered
as permanently separated from city servlce,

{Prior code § 2904.78.)

3.24.620 Returo of contributions - Payent.

If the city service or membership herein of a
member is discontinued, except by death on account
of which a death henefit is payable or by retirement,
he shalt, six months after date of discontinuance,
termination of resignation, be paid such part of his
accumulated contributions as he demands, except that
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if he is credited with less than five hundred dollars in
accumuliated contributions, or with a greater amount,
and has not elected to allow it to remain in the
retirement fund and, in the opinion of the board, is
permanently separated from city service by reason of
such discontinuance, he shafl be paild forthwith all of
his accumulated contributions.

(Prior code 3.24.660 § 2904.79.)

3.24,630 Contributions upon reentry into
system.

Upon a member's reentry into the retirement
system on and after July 1, 1971, at reinstatement
from service or disability retirement, his oormal rate
of monthly contribution shall be the same as that o
other members. :
(Prior code § 2904.74.)

3.24.640 Board may withhold accumulated
norimal contribations.

The board may withhold, for not more than one
year after a member last rendered city service, all or
part of his aceurnulated normal eontributions if after a
previcus diseontinuance of city service he withdrew all
ot a part of his aceumulated normal contributions and
failed to redeposit such withdrawn ameunt in the
retirement fund,

(Prior code § 2904.80.)

3.24.650 Redeposit of withdrawn contributions.
A member may redeposit in the retirement fund,
in one sum or in not to exceed thirty-8ix meonthly or
seventy-two semimonthly payments:
A. An amount equsl to the aceumulared
contributions that he has withdrawn at one or
more terminations of service, but in reverse
chronological order in which they occurred, and
subject to minimum payments fixed by the board;
and
An amount egual to additional interest which
would have been credited to hig account at the
date of the election, had sueh contributions not
been withdrawn; and
If he elects to vedeposit in other than one sum,
interest on the unpaid balance of the amount
payable to the retirement fund, beginning on the
date of such election, at the rate of interest
eurrently being uged from time to time under the
system.
{(Prior code § 2504.81))
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3.24.660 Normal rate of contributions following
redeposit.

If uponi a member’s reentry into the system on or
after July 1, 1971, he redeposits his accumulated
contributions, kis membership is the same as if it were
unbroken by such termination. His normal rate of
monthly contribution for fature years shall be the same
as that of other members. :

{(Prior code § 2904.82.)

3.24.676 Effect of reentering system withount

' redcpositing,

Upon teentering this system on or after July 1,
1971, after a termination of his membership, if a
member fails to elect within not more than thicty days
after the date upon which notice of the right to
redeposit is mailed by this system to the mewaber’s
latest address on file in the office of this system, to
make, or having so elected, subsequently does not
make such redepesit, he reenters as a new member
without credit for any service except the service
rendered before he first beeame a member, credited to
him before termination, and his normal rate of
monthly contribution for foture years is the same as
that of other members.

{(Prior code § 2964.83,)

Part §

MEMBER CONTRIBUTIONS AFTER
EFFECTIVE DATE

Sections:

3.24.7890

Applicability of Part 8 provisions.
3.24,710 '

Normal rate of monthly
contributions.

Normal contribufions - Initial rate,
Normal contributions - Rate,
Additional contributions,
Contributions on reentry into the
system.

Annuity to be actuarial equivalent
of accumuylated contributions,
Return of contributiens on joining
other systenz.

When board mny withhald .
accumulated normal centributicos.

3.24.72¢
3.24.73¢
3.24.740
3.24.754
3.24.768
3.24.779

3.24.780
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3.24.790 Redeposit of withdrawm
contributions.

3.24,800 Normal rate of contributions
following redeposit.

3,24.810 Effect of reentering system without
redepositing.

3.24.700 Applicability of Part § pravisions,

A, The pravisions of this part shall govern and be
applicable only on and after the effective date of
this part, and shall then apply only to the
following members of the retirement system, and
fo contributions required of them afier the
effective date of this part, as follows:

1, All persons who became members of the
retifement system on or after the effective
date of this part, excepting persons who on
the effective date of this part are on service
retirement or disability retirement under this
system who may subsequently be reinstated
from such retirement;

Eath person who became a member of the

tetirement system prior to the effective date

of this part and is sich a member on said
effective date if such person is given the
option specified in Section 3.24.1560, and
exereises such option in the mamner and
within the time specified in Section

3.24.1570,

Any person who became a member of the

reticement system prier to the effective date of

this Part 8, and such member's contributions,
shall continue to be governed by the provisions of

Part 7 of this chapter and not by the provisions of

this Part 8, if he is not given the option specified

in Section 3.24.1560, or if he is given such
option but refuses or fails 1o exercise the same in
the manner and within the time specified in

Section 3.24,1570.

{(Prior code § 2904.83h.)

3,24.710 Normal rate of monthly contributions.

Al members of the system to whom this Part 8
applies shall be required to make normal monthly
eontributions {o the system. The normal monthly
contribution which shall be required of a member for
each month from and after July 1, 1971, shall be a
percentage of the compensation earned by him insuch
month. Said percentage is hereinafter referred to as
the member's “normal rate of monthly contribution.”
{Prior code § 2904.831.)
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3.24,720 Normal contributions - Initial rate.

A. Until amended or revised by the board in
accordance with Section 3.24.160, the normal
rate of monthly contribution required of members.
an and after July 1, 1971 shalt be three and eight-
five onc-hundredths pereent of earned
compensation.

The normal rate of monthly coniribution set forth
in this section is based on the interest and
mortality tables used by this retirement system on
July 1, 1971, and, subiect to other provisions of
this part, shall be adjusted by the board from time
to time, in accordance with the provisions of
Section 3,24.160 of this code.

(Prior code § 2904.83k.)

3,24.730 Normal contributions - Bate.

For each member of the system to whom the
provisions of this part apply, the normal rate of
monthly contribution required on or 3.24.750 after
Juty 1, 1971, or on or after the date he enters the
system if he enters after July 1, 1971, shall be such
that the amount of normal monthly contribution paid

him" when added to all normal monthly

contributions paid by other members of the system for
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the same periad, will be safficient-to pay 3/11ths of
the cost of a1l pensions and other benefits which are or
wiil become payable to members on account of current
service rendered by members on and after July 1,
1971; provided and excepting, however, that
whenever a normal rate of monthly contribution for
members is adopted or from time to time amended, the
new or amended rate shall not inchide any amount
designed to thereafter recover from members or rewrn
to members the difference between the amount of
normal contributions theretofore actually required of
members and any greater. or lesser amaunt which,
because of amendments to the system changing the
time at which members may retirc, or changing the
benefits members will receive, or as s result of
experience under the system, said members would
have theretofoté heen required to pay in order to make
their normal contributions equal 3/11ths of the cost of
al}! pensions and other benefits which are or will
hecome payahble to members on account of current
service rendered prior to the effective date of the new
or amended rate.

(Prior code § 2904.83j.)
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3.24.740 Additional contributions.

Subject to rules prescribed by the board, any
member may elect to make . contributions for the
purpose of providing additional benefits. The exercise
of this privilege by a member does not require the city
to make any additiomal contributions, Upon
application, the board shall furnish information
concerning the natire and amoumt of additional
benefits to be obtained from additional contributions.
(Prior code § 2904.830.)

3.24.750 Contributions on reentry into the
System.

Upon a member's reentry nn or after July 1,
1971, into the retirement system at rejnstatement from
service or disability retirement, his normal rate of
monthly contribution shall be the same as that of other
members.

(Prior code § 2004.831)

3.24.760 Annuify to be actuarial equivalent of
accumulated contributions,

The actual amount of ammuity receivable by a
member upon retirement shail be the actvarial
equivalent of his aceurnuiated contributions.

(Prior code § 2904.38n.)

3.24.770 ‘Return of contributions on joining
other system.,

A member who, because of his employment by
- the city is reguired to become a member of any other
retirement system supported in whole or in part by
public funds, shali, with respect to his right to
withdraw his accumulated contributions, be considered
as permanently separated from city service.
(Prior code § 2904.83p.)

3.24.730 When board may withhold
accurutated normal contribotions.
Anything in Section 3.24.5I0 to the contrary
notwithstanding, the board may withhold, for not
" more than one year after a member last rendered city
service, all or part of his accumulated normal
contributions if after a previous discontinnance of city
. service he withdrew all or part of his accumuiated
normal contributions and failed to redeposit such
withdrawn amount in the retirement fund,
(Prior ecde § 2904.83q.)

§3.24.810

3.24.790 Redeposit of withdrawn ecentributions,
A member to whom this part applies may
redeposit in the retirement fund, in one sum or in not

toc exceed thirty-six monthly or seventy-two
semimoniliy payments:
An  amount equal to the accumulated

contributions that he has withdrawn at one or
more terminations of service, but in reverse
chronological order in which they occurred, and
subject to minimum paymenis fixed by the board;
and

B. An amount equal to additional interest which
would have been credited to his account at the
date of the eleetion, hed such contribution not
been withdrawn; and

C. If he elects to redeposit in other than one sum,

interest on the unpaid balance of the amount
payabie to the retirement fund, beginning on the
date of such election, at the rate of inerest
currently being used from time to time under the
system,

(Prior code § 2904.83r.)

3.24.800 Normal rate of contributions following
redeposit.

If, upon a member’s reentry into the system on or
after July 1, 1971, a mwember redeposits his
accumulated norinai contritmtions, his membership is
the same as if it were unbroken by sueh termination.
His normal rate of monthly contribution for future
years shall be the same as that of other members,
{Prior code § 2804.83s.)

3.24.810 Effect of reentering system withowt
redepositing. :

Upon reentering this system on or after July |,
1971, after a termination of his membership, if a
member fails to elect within not more than thirty days
after the date upon which netice of the right
redeposit is mailed by this system (o the member's
latest address on file in the office of this sysiem to
make, or having so elected, subsequently does noi
make such redeposit, he reenters as a new member
withont credit for any service except service rendered
betore July 1, 1951, credit 1o him befare termination,
and his normal rate of monthly contribution for future
years is the same as that of other members.

{Prior code § 2904.83t.)
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Part &
PROCEDURE ON CONTRIBUTIONS
Sectlons:

Board te sertify contribution rates
to auditor.

Contributions to be credited to
individual accounts,

City pick up of member
contributluns. :
Effect uf death benefit upon
contrlhutions,

3.24 850
3.24.860
3.24.865
3.24.870

3.24.850 Buard (o certify contribution rates to

: auditor.

The board shall certify to the city auditor the
normal and additional rates of contributions fur each
imember employed therein.

(Prior code § 2904,84.)

3.24.860 Contributions tn be credited to
fndividual accounts.

Bach member's contribution deducted and
remitied or otherwise paid fo the board shall be
credited by the buard, together with regular interest,
to an individual account of the member for whom the
contribution was made. Payment of salaries or wages
less such contribution is in full discharge of &ll claims
and demands whatscever fur the service rendered by
the members during the perind covered by such

. payment, except the benefits afforded by this chapter,
(Prios code § 2904.86.)

3.24.865 City pick up of member contributions.
A. For the purposes of this section, contributions
"picked up” by the city means contributions to
this system which are designated as empinyee
contributions but are treated as employer
contributions for income tax purposes as
guthorized by Section 414(h)(2) of the internat
Revenue Code (26 U.S.C.A. 414(h)(2)).
Notwithstanding any other provision of law, the
city may pick up, for the sole and limited purpose
of deferring taxes as authorized by Section
4i4(h)(2) of the Intemal Revenue Code (26
U.8.C.A. 414(h}2)) and Section 17501 of the
Cualifornia Revenue and Taxation Code, ali or a
portion of the contributions required to be paid
by a member nf this system, Nothing herein shall
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be constmed to mean that any contributions so
picked up by the city are to be treated as city
contributions for any purpose other than the sole
and limited purpose specified herein. Any
contributions so picked up by the city shall be
paid into the retirement fund and shall be treated
in the retirement fund in the same manner as such
contributions would be treated if they had not
been picked up by the city.

Subjeet to applicable laws relating to meet and
confer requirements, the city shall retain the
authority periodically to inerease, reduce or
eliminate the pick up by the city of all or 2
portion of the contributions required to be paid
by a member of this system, as authorized by this
section.,

(Ord. 22458.)

3.24.870 Effect nf death benefit upon
cuntributions.

If a death benefit has become o1 beeomes payable
before the payment of the total amount the member
elected to pay under any electinn with respect to
normai contributions permitted under this chapter, the
mentber's entire compensation, or the service Vpun
which that total amnunt was hased, as the case may
be, shall be included in the cumputation of the portion
of the death benefit which is provided in subsection B
of Sectinn 3.24.2010, and the vnpaid balance of the
{otal amount shall not be paid to this system, nor shall
it be mcluded in the member's accumulated
contributions which constitute a part of the basic death
benefit. Any batance nf any such fotal amount
remaining unpaid at the retirement of a member for
either service or disability shall become due and
payable forthwith, and if nnt paid, shall be deducted
from the benefit otherwise payable,

(Prior code § 2904.87.)

Part 10
CITY CONTRIBUTIONS
Sections:

Administrative costs of system,
Current service cuniributinns -
Designated.

Current service contributions -
Rate,

3.24.900
3.24.910

3.24.920
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Prior sexvice contributions -
Designated.

Prior service contributions - Rate,
Contributions for members
entitled to credit for service
formerly credited to them vnder
police and fire department
retirement plan.

Countributions for members
entitled to credit under Section
3.24.1090 for service formerly
credited to them under police and
fire department retirement plan.
No credit to city upon withdrawaj
of member's accnmulated
contributions.

3.24.930

3.24.940
3.24,950

3.24.%60

3.24.980

3.24.900 Administrative costs of system.

All adeministrative costs of the retirement syster,
as determined and approved by the board, inchuding
staff sajarles and indirect labor costs, shall be bome
by and psid from the retirement fund. The payment of
costs of staff salaries and indirect labor from the
retirement fund shall be subject to such limitations on
said costs as may be agreed upon by the city and the
employee nrganizations representing membets of this

systern and set forth in the appropriate memoranda of -

agreement. Costs for staff salaries and indirect labor
in excess of said limitations, if any, shall be paid by
the city.

(Prior code § 2904.90; Ord. 23433.)

3.24.910 Current service contribntions -
Designated.

From and after July 1, 1971, the city’s current
service rate of conributions shall consist of the sum of
two rates. The first rate, hereinafter referred 1o as the
“normal city current service rate,” shall be such that
the amount of contributions paid by the. city under
such rate for each month of current service for which
such rake is imposed, as compared to the amount of
normal contributions requited of members for each
such month of current service, shall be in the ratio of
eight for the city to three for membeis. The second
rate, bereinafter referred fo as the “city current
service deficiency rate,” shall be such as may be
necessary to make up, over a period of thirty years,
any existing deficicrcy in the amounts of notmal
current service contributions theretofore contributed
hy members and by the city for the payment of the
cost of all pensions and other benefits which are or

§.3.24.920

will become payable o members on account of cuyrent
service, such deficiencies being those resulting from
amendments to the system changing the time at which
members, may retire, or changing (he benefits
members will receive, or resuiting from experience
under the systern. From and after July 1, 1971) and
until the amount accumulated in the retirement fund
from normal contributions of members and from city
current service contributions becomes moxt less than the
present value of all amounts thereaficr payable from
the retirement fund on account of current service, the
city shall make monthly contributions, for the purpose
of making ap said deficiencies in currem service
contributions, at a “current service deflciency rate”
estahlished by or pursuant to the provisions of this
Part 10,

(Prior code § 2904.88.)

3.24.920 Current service contilbutions - Rate,
From ard after July 1, 1971, and unti! revised by
the retirement board, the rate at which the city shall
make contributions in each month for pensions and
other benefits allowable nxder this retirernent systern
to metnbers on account of current service shall be
11.04 percent (said rate being the sum of a “normal
city current service rate” of 10.30 percent, and a “city
current service deficiency rate” of 0.74 percent) of the
aggregate amount of members' compensation earned
(or of members’ compensation earnable with respect
1o members absent on military service, as defined in

- Section 3.24.1100, who are themsetves contributing
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purshant 1o Section 3.24.1110, or for whom
coniributions are made by the city pursuant to Section
3,24.1150, or with respect t¢ members absent by
reasen of service-connected injury or illness as defined
in Section 3.24.1170 if such members are themselves
coniributing pursmamt o Sections 3.24.1170 and
3.24.1180 on the basis of compensation earnable)
during the immediately preceding calendar month.
Said composite rate of elevenand four one-hundredths
percent, and/or the “normal city current scrvice rate,”
and the “city curremt service deficiency rate” of which
it is composed, may be revised by the retireiment
board from time o time because of or on the basis of
such actuarial or other investigations as it may make
pursuant to the provisions of Section 3.24.160 of this
code, or because of or on the basis of experience in
this system, or because of or on the basis of such
tables and rates as the board may adopt in accordance -
with the provisions of Section 3.24.170 of this code.
{Prior code § 2904.894.)
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3.24.930 Prior service contributions -
Designated.

There shall be paid into the retirement fund, by
contributions of the city, the amounta necessary Lo pay
all pensions and-all other benefits aliowabie under the
retirement systemn to members on account of prior
service, and not provided by member's accunmlated
pricr service contributions. Until the amount
accnmulated in the retirement fund from contributions
of the city made because of prior service becomes not

“less than the present value of all amounts thereafter
payable from the retirement fund nn account of prior
service and not provided by members' accumuiated
prior service contributions, the amount due in each
fiscal year to said fund under this section shall be the
amount determined from time to time by the
retirement board, as required te liquidate the
difference between said present value and the funds
then on hand to meet such obligations on acconnt of
prior service, by annual installments from the time of
such determination to a date forty years after the first
day of July, 1951. Prorate installinents may be paid
for the fiscal years in which the forty years begin and
end. During each fiscal year the board shatl certify to
the ity auditor the amount due within such year to the
retirement fund under this section on account of prior
service, and the city auditor shall transfer such an
amount to the retivement system from the budget
appropriation for the then curzent fiscal year,

{Prior code § 2904.89.)

3.24.946 Prior service contributions - Rate.
From and after July 1, 1971, and until revised by
the retiremcnt board, the rate at which the city shall
make annual contributions for pensions and other
benefits allowable under this setirement system to
members on account of prior service shall be sixty-
four ene-hurdredths percent of the aggregate amount
of members' compensation eamed (or of members'
compensation earnable with respect to rmembess absent
on military service, as defined in Section 3.24.1100
who are themselves contributing pursuant to Section
3.24.1110, or for whom contributions are made
pursuant to Section 3.24.1150, or with respect to
members abisent by reason of service-connected injury
or iflness, as defined in Section 3.24.1170; if such
members aic themselves contributing pursuant to
Sections 3.24.1170 and 3.24.1180 on the basis of
compensation earnable) during the immediately
preceding fiscal year. Said rate may be revised of
changed by the retirement board from time to time
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because of or on the basis of such actuarial or other
investigations as it may make pursuant lo Section
3.24.160 of this code, or because of or on the basis of
experience in this system, or because of or on the
basis of such tables and rates as the board may adopt
in aceordance with the provisions of Section 3.24.170
af this code.

(Prior code § 2904.89b.)

3.24.950 Contributions for members entitled to
credit for service formerly credited to
them uoder police and fire department
retirement plan.

A, If a member, pursuant to Section 3.24.1080,
elects to and becomes entitled to receive credit
under this system for service formerly credited 1o
him under a city police or fire department
setirement plar specified in Section 3.24.1080,
the city shalt contribute 1o the retivement fund an
amount equal to the sum of!

1. Awn amount which, when added to the sumns
traosferred and paid into the retirement fund
established by this chapter pursuant (o
Section 3.24.1080, will equal the amount of
contributions which such member wonld
have been required (o pay under this system
had he been a member of this aystem from
the date he became a member of the police
and fire department retirement plan;

2. Anamount equal to the contributions which
the city would have been required t0 make
to the retirement fund, during the time sajd
member was a member of the police and fire
depastment retirernent plan, if said member
had ther been a member of this system
instead of said police and fire department
retirement plan,

B. Contributions required to be made by the city
pursuant to this section shall be made by transfer
and payment into the retirement fund established
by this chapter, from the retirement fund
established by said police and fire department
retiement furd, of all contributions made by the
¢ty into such police or fire department retirement
fund for or because of such person's membership
in the police and fire retirement plan, If the
amount of moneys so transferred is less than the
amount required 1o be contributed by the city
under this sectinn, the balance shall be paid from
other avatlable city funds.

{Prior code § 2904.8%¢.)
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Coufributions for members entitled to
credit uuder Section 3.24,1090 for
service formerly credited to them
under pelice and fire department
retirement plan.

If a member, pursuant fo Section 3.24,1090,

elects to and becomes eatitied io receive credit

under this system for service formerly credited to
him under a city police or fire department

retirement pian specified in Section 3.24.1090,

the city shall contribute to the retirement find a

amount equal to the sum of:

1. Anamount equal to the contributions which
the city would have been required ta make
to the retirement fund, dyring the time said
member was a member of the police and fire
department retirement plan, if said member
had been a member of this system instead of
said pelice and fire department retirement
plan. :

Contributions required to be made by the cify
pursuant to this section shall be made by the
transfer and payment into the retirement fund
established by this chapter from the retirement
fund established by said police and fire
department reticement pian, of all contributions
made by the ecity into such police and fire
department retirement fund for or because of
such person’s membership in the police and fire
department retirement plan, If the amount of
moneys so transferred s less than the amount
required ta be cantributed by the city under this
section, the balance shall be paid from other
available city funds.

(Prior code § 2904.89£)

3.24.960

A,

3.24,980 No credit to city upon withdrawoel of
member's acemmnlated contributions.
If the city service of a member is discontinued by
reason of resignation or discharge, or by reasan of
layoff or leave of absence deemed by the board ta
have resulted in permanent discontinuance (and in
such case, as of the date of the determination by the
hoard that the discontinzance is permarent}, or if the
disability retirement of a member is followed by
cessation of the disability and by canceliation of the
disability allowance, but the member does not reenter
city service, and such member withdraws all or part of
his accumuylated eantributions, and interest thereon,
the city shall not receive a refund of its contributions
made for such member nor receive a credit for such
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contributions against other contributions required to be
made by the city.
(Prior code § 2904.89(d); Ord. 20276.)

Part 11
SERVICE
Sections:

Definitions.

Exclusions from definition of city
service,

Credit for prior service.
Computation - Procedure
generally.

Computation - Certain time
pertods excluded.

Computation - Part-time service -
Hours.

Part-time service - Compensztion
_earnable.

Port-time service - Credit for
time worked,

Service for which member was
formerly entitled to credit under
palice and fire department
retirement plan in Chapters 3.32
ar 3.36.

Service for which member was
formerly entitled to credit under
police and fire department
retirement plan on or after
February 1, 1962,

3.24.1000
3.24.1010

3.24.102¢
3.24.1030

" 3,24.1040
3.24.1050
3.24.1060
3.24,1070
3.24.1080

3.24,1090

3.24.1000 Definitions.

Unless the context otherwise requires, the
definitions set forth in the following subsections
gavern the construction of this chapter.

A. “City service,” Subject to such exclusions or
exceptions as are provided for by subsection Cof
this section, or by oather provisions of this
Chapter 3.24, “city service,” as used in this
chapter means and includes:

1. Serviee rendered as an officer or emplayee
of the city for the eity, for compensation,
and anly while he is receiving compensation
fram the city therefor;

2. Military service if and to the exient that a

member is entitled to credit therefor under
and by virtue of other provisiens of this
chapter;
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C.
b.

3. Service rendered as an employee of the
former city of Willow Glen (which city was
consofidated with the city of San José in
1936), for compensation, and only while he
was receiving compensation from' said
former city of Willow Glen therefor;
provided, however, that no person who has
been retired prior to the first day of January,
1964, putsesant to the provisions of this
chapter shall receive any increased
retirement allowance by reason of such
service, for any time that he was on

. xetirement prior to said first day of January,
1964, but such increased retirement
allowance, if payable for such reason, shall
be payable only from and aiter the said first
day of Jamary, 1964,

“Continzous service,” as applied to “prior

service,” means all prior service regardless of

interruptions and, as applied o “current service”
means employment in city service uninterrpted
by a contingous absence of more than three
years. The period for whick a member receives

credit for service under Section 3.24.050

subsection 21 while absent on military service

shall be excluded in calcuiating such continuous
ghsence,

“Current service™ means all city service rendered

by a member after June 30, 1951,

“Prior service” means all city service rendered

by a member prior to July 1, 1951,

(Prior code §§ 2604.91, 2004.92, 2904.93, 2904.94,
2904.95.)

3.24.1010 Exclusions from definition of city

service.
*City service,” as used in this Chapter 3.24 does

not mean, and shall not be deemed to include, any of
the following service:

A,
B

Service rendered as mdyor ot as a merber of the

ity councii;

Service rendered as a member of any city board
or conunission unkess the person rendering such
service is otherwise employed by the city in an
office or position which qualifies him for
membership in this system and he is required by
virtue of his said office or position to render such
service as a member of a city beard or
commission;
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C. Service rendered while temporarily employed

pursuant o the provisions of subparagraph (4) of
subsection (a) of Section 1101 of the Charter of
the city to make or conduct a special inquiry,
invesiigation, examination or other installation,
ot to render professional, scientific or technical
services of an oceasional or exceptional
character;

Service rendercd while employed pursuant to the
provisions of subparagraph (5) of subsection
1101(a} of the Charfer of the city, in the event of
an emergency, to perform services required
because of and during such emergency,
Services rendered as a volunteer mermber of any
police, fire or civil defense department, or of any
police, fire or civil defense foree or organization;
Service rendered while employed, and service
contracted for, pursuamt to any transfer,
consolidation or contract mentioned or referred to
in Section 1109 of the Charter of the city;
Service rendersd while employed pursuant to
Section 1110 of the Charter of the city;

Service rendered while employed, and service
paid for, on a part-time per diem, per hour or
any basis other than a monthly basis, unless the
person performing such service is a member of
the system at the time ke perfotm such service by
vlrtue of the provisions of Section 3.24.480;
Service rendered while employed pursiant 10 any
relief or anti-poverty program primartly for the
purpose of giving relief or aid to such persons;
Except as may be otherwise provided by Section
3.24, 1080, service rendered by a person while he -
is a member of, or for which he receives or is
entitied to credit under and by virtue of the
provisions of, any police, fire or ether retirement
or pension syster, other than this system or the
federsai social security system or any other federal
retitement system, supported in whole or in part
by the funds of the United States, any state
government ot pelitical subdivision thereof, the
city, or any other municipal corporation, if while
& member thereof he received or was entitled to
credit in such othér system for such service.

{Prior code § 2904.92a.)
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3,24.1020 Credit for prior service.

Credit for prior service shall be granted to each
person who was a member or was receiving a
retirement allowance on July 1, 1951, or who
becomes a member thereafter and within three years
after said date.

{Prior code § 2904.96.}

3.24.1030 Computation - Procedure generally.
The board shall credit one year for one thonsand

seven hundred thirty-nine hotrs of service rendered by

any employee in any calendar year. Credit for more

than one year of service shall not be altowed for

service rendered in any calendar year.

(Prior code § 2904.98.)

3.24,1040 Compniation - Certain time perinds
excluded.

FExcept a8 pravided for absence on military
service, time during which a member i8 absent from
city service without compensation shal} not be allowed
in compnting service.

{Prior code § 2904.97.)

3.24,1050 Computation - Part-time service -
Hours. '

For the purpose of calenlating retirement
services, credit for service for any member who works
Iess than: one thonsand seven hundred thirty-nine hours
in any calendar year shall be based on the ratio that
the service rendered bears to one thousand seven
hundred thirty-nine hours.

{Prior code § 2004.99.)

-3.24.1060 Part-time service - Compensatinn
earnable. '

For the purpose of calculating retirement benefits
based on part-time service, except under Sections
3.24,1480 and 3.24.159C, compensaticn earnable shall
be taken &s the compensation which wounld have been
earnable if the employment had been on 2 full-time
basis and the member had worked full-time.

(Prior code § 2904.100.)

3.24.1670 Part-time service ~ Credit for time
worked.
in determining qualification for retirement and
calcolating benefits payable uvpon death before
refirement, & year of service shall be credited for each
year dufing which the member was employed
throughout the year on a part-time basis and was
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engaged in his duties the full amount of thme he was
required by his employment to be so engaged. Credit
for fractional years shall be granted to the extent of

the fraction derived by dividing the time during which

the member was engaged in his duties within the year,
by the time he was reqoired by his employment to be
50 engaged,

(Prior code § 2904,101.)

3.24.1080 Service for which member was
formerly entitled to credit under
police nnd fire department retivernent
plan in Chapters 3.32 or 3.36.

Subject to the following conditions, restrictions,

limisations and other provisions, a member of this
sysiernt who, immediately prior to becoming a member
of this system, was & member of the police and fire
department retirement plan established or administered
by or pursuant to Chapters 3.32 or 3.36 of this cnde
shall be entitled to credit under thisaystem far service,
if any, for which he was entitled to credit under said
police and fire department retirement plan at the time
hia membership therein was last terminated, if alt of
the foliowing conditions exist and are satisfied:
A. Such person must have been, immediately prior
10 becoming a member of this system, a member
of the poiice and fire department plan established
or administered by or pursuant t0 Chapters 3.32
or 3.36 of this code; and
Such person must have held, imimediately prior to
becoming 3 member of this system, a city office
or position in the pofice or fire department of the
city which qualified him for membership in, and
because of which he was a member of the above-
mentioned police and fire department retirernent
plan; and

The nffice or position heid by such person in the

police or fire department of the city immediately

prior 10 his becoming a member of this system
must have been abolished or discontinued, and
the functions and duties thereof, or substantially

the same functions and duties, {ransferred fo 3

city departnent or departments cother than the

police or fire departments; and

Such person must kave been transferred, at the

time his office or position in the police or fire

department wag abolished or discontinued, to a

new office or pasition in a city department other

than the police or fire department, to perform
spbstantially the same functions and duties as he
performed in his former office or position; and




§ 3.24.1080

Snch persons abovementioned transfer must have
taken place withnut any break in service rendered
hy such person, and withnut such persan being
reguired by the civil service regulatinns tn take nr
pass any civil service examination for the nffice
or position to which he was transferred; and
Such person's membership in the above-
mentioned police and fire depariment retirement
plan must have ceased and terminated as nf the
time of nr immediatety prior tn his said transfer
to an office or pnsition entitling bim to
membership in this system; and

Such persen must not have received or requested
a return nf any contributions paid or made by him
to 5aid police or fire department retirement plan,
and must not have elected tn continue making
contributions to the police and fire deparment
retirement plan pursuant to the provisions of
Sections 3.32.010, 3,36.1620 or 3.36.1630; and
Such persen must have filed with the retirement
board, on or before and no later than the thirticth
day immediately follnwing the date as of which
his posttion in the police or fire department is
abolished or discontinued and he is transferred to
an office or position eatitling him to membership

in this system, a written statement, in duplicats,

duly signed by him, wherein he glects to receive
credit under this system for service fur which he
was entitled to credit under said police and fire
department plan at the time his membership
therein was last terminated, and wherein he
cnnsents tn arnd awthorizes the transfer and
payment into the retiremnent fund established by
this Ckapter 3.24 from the retirement fund
established under the poliee and fire department
retirement plan of all moneys contributed by him
to the police and fire department retirement fund,
together with interest thereon; and

A copy of the statement specified in the
imunediately preceding subsection H shall have
been {ransmitted by the retirement board to the
board which is charged with the duty of
admindstering the aboveinentioned police and fire
deparmment retirernent plan nf which said persnn
was formerly a member; and there shaif bave
been transferred tn the retirement fund
gstabllshed under this chapter, fromn the
retiternent fund established under the iast
mentioned palice and fire department fund, all
moneys contributed by ssid persnn to the
abovementioned potice and fire deparment
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retirement plan, together with interest thereon,
moneys being sn transferred being thereafrer
deemed to be pormal contribulions, ar prinr
contributions where applicable, of said persna to
this retirement system tor the service credited to
him under this system.

{Prior code § 2804,925,}

3.24.1090 Service for which member was
formerly entitied to credit under
police and fire department retivement
pian on or affer February 1, 1962,

Subject to the follnwing cnnditions, restrictions,

limitatinns and other provisinns, a member of this
systemn who, prior to becoming a member of this
system was on or after Fcbruary 1, 1962, a member of
the police and firc department retirement plan
established or administered pursuant to Chapter 3.32
or Chapter 3.36 of this code, shall be entitled to ¢redit
under this system for service, if any, for which he was
entitled tn credit under said police and fire deparument
retirement plan at the titne his membership therein was
last terminated, if all of the following conditions exist
and are satisfied:

A. Such person must have been, prior tn becoming
a member nf this system, a member nf the palice
and fire department retirement plan established or
administered by or pursuant to Chapters 3.32 or
3.3¢ of this cnde; and
Such persnn must have held, prinr to becnming a
member of this system, a city position in the
police or fire department of the ¢ily which
qualified him for membership in, and because of
which he was a member of the abnvementioned
police and fire department retirement plan; and
Such persmn's membership in the above-
mentioned police and fire department retirement
plan raust have ceased and terminated prinr to his
becoming a member of this system; and
Such person must not have elected o continue
making cnntributions to ihe police and fire

" depariment retirement plan, pursuant to the
pravisions nf Sections 3.36.1620 nr 3.36.1630,
and
Such persen must have filed with the retirement
board:

1. Oz nr before and nn later than the thirtieth
day immediately fallowing the date on whieh
there is depnsited in the U.S. Mail addressed
to him athis last place of residence as shown
on the city's records, a written natice of his
right to so elect, or
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On or before and no later than the thirtieth
day immediately following the dste as of
which ke becomes a member of this sysiem,
whichever is the later date, a written
statement, in duplicate, duly signed by him,
wherein he elests to receive credit under this
system for service for which he was entitled
to credit wnder said police and fire
department retirement plan at the time his
memhership therein was last termninated, and
wherein he aprees to pay into the retirgment
fund established by this chapter an amount
of money sufficient to make the accumulated
confributions slanding to the credit of his
individual account in this system equal to the
amount they would be if he had been a
member of this system, in the position to

- which he was appointed and because of

which he became a member of this system,
during the time he was rendering the
previous service in the police or fire
department for which he seeks to get credit,
and if the contributions payable to this
system uader Such circumstances had been
deducted from his compensation and paid
into the retirement fund pursuant to this
system during all of such time. Payment of
such amount may be made by such person
from any source or sources available to him
inciuding, but not limited to, trsnsfer of
moneys conatributed by himto the police and
fire department retirement fund, together
with interest thereon, from the police and
fire department retirement fund into the
retirement fund established by this chapter;

‘and

E. A copy of the statement specified in the
irnmediately preceding subsection £ shail have
been ¢ransmitted by the retirement board to the
board which is charped with the duty of
administering the abevementioned police and fire
department retirerment plan of which said person
was formerly a member; and said person shall
have paid into the retirement fund established
under this chapter:

1.

On or before and no later than the thirtieth
day immediately following the date on which
he files with the retirement board, within the
time preseribed in subsection E 1 of this
section therefor, his written clection to
receive the above-described credit in the
retirement fund; or
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On or before and no later than the thirtieth
day immediately following the date as of
which ke is appointed to a position entitling
him to mermbership in this sysiem,
whichever is the later date, an amount of
money sufficient to make the aceumuiated
contributions standing to the credit of his
individual account in this system equal to the
amount they would be if he had been a
member of this system, in the position to
which he was appointed and because of
which he became a member of this system,
during the time he was rendering the
previous service in the police or fire
department for which he seeks to pet credit,
and if the contributions payable to this
system under such circumstances bad been
deducted from his compensation and paid
into the retirement fund pursnant to this
system during all of such time.

{Prior code § 2504.92c.)

Part 12
ABSENCES

3.24.1100 Absences on military service -

Described.

3.24.1110 Member absent on wilitary

service ~ Contrlbutions.

3.24.1120 Member absent on military

service ~ Credit for absence.

3.24.1130 Member absent on military

service ~ Entitled to accumalated
coniributions whea.

3.24,1140 Membex absent on military

service - City shall contribute if
absent member conicibutes,

3.24,1150 Member ahsent on military

“service - City contributions -
Basis.

3.24.1160 Member absent on military

service - City contributions -
Payment and availability.

3.24.1179% Absence due to sexvice-connected

injury or illness - Effect on
benefits.
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3.24.1180 Absence due to service-comnected
imjury or illness - Contrihutions.

3.24.1100  Absences on military service -
Deseribed,

A member is absent on military service when he
is absent from city service by reason of service with
the armed forces or the Merchant Marine of the
United States, or on ships operated by or for the
United States Government, either during a war
involving the United States as a belligerent or in any
othet national emergency or in time of peace if he is
drafted for such service by the United States
Government, and for six months thereafter.

(Prior code § 2904.102.)

3.24.1110 Member ahsent on military service -
Contrihutions. :

Any member so absent who does not qualify to
have his contributions made by the city under Section
3.24.1150 may contribute to this system, either during
his absence on military sexrvice or upon his retura o
city service, at times and in the manner prescribed by
the board, amounis equal to the contrihutions which
would have been made by him to the system on the
basiz of his compensation earnable at the
commencement of his absence if he had remained in
city service. When made, such contributions are
oormal contributions.

{Prior code § 2904.103.})

3.24,1120 Membher absent on milltary serviee -
Credit for ahseunce.
1f he does so contrikute, he shall receive credit
for the absence as city service in the same manner as
.if he had not been ahsent from city service. I he does
not contribute, he shali receive credit for the absence
as city service solely for the purpose of qualifications
for retitement and death benefits.
{Prior code § 2904,104.)

 3.24,1130 Member absent on military service -
Enfjtled to accumulated contributions
when.

Any member absent on military service ot absent
from eity service hy reason of having been ordered hy
an authorized official of this state or the United States
to duties outside eity service shali be paid his
accomulated contribntions upon his request. Such
payment terminates any election by such member to
contribufe.

(Prior code § 2904.105.)
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3.24.1140 Member ahsent on military service -
City shall contrintte if absent
member contributes.

Whenever a member elects to continue and
continues such contributions, the same contributions
shall be made by the city in respect to such absence
that would have besh made if the member had nopt
been absent on military service.

(Prior code § 2904.106.)

3.24.1150 Member ahsent on military service -
~ City contributions - Basis.

Notwithstanding the provisions of the preceding
sections of this part, the city shail contribute for each
member of this system, who- is absent without
compensation from eity service on military service or
on ships operated by or for the United States
Government {not including service in the Merchant
Marine), and who returns to ¢ity service within six
months after dischatge nnder condifions other than
dishonotable, or within six months after any period of
rehabilitation afforded by the United States
Government including a period of rehabilitation for
purely educational purposes, amounts equal to the
contribntions which wonld have been made by the
employee and the city to the system on the hasis of his
compensation earnable at the commencement of his
absence, plus the annual salary adjustments which he
would have received if he had not been so absent. For
the purpose of this section, the member absent on
military service shall be deemed to have received a
service rating for the period of such absence enfitling
him to anmal salary adjustments. For the purpose of
this section, a member who is or was granted a leave
of absence or placed on a eity civil service
teemployment list as of the same date he was
reinstated from military ieave shall be considered as
having returned to eity service within said six months,
if he retumns fo city serviee at the end of such leave of
absence or upon offer of employment from the
reemployment list, or if he retires under this systern
for service or disability during such leave.
(Prior code §2904.107.) :

3.24.1168 Memeher ahsent on military service -
City contrikutions - Payment and
availability.

The contributions required of the city pursuant fo
Section 3.24.1150 may be made in one sum, or in the
manner in which other contritutions are made.
Contributions pursuant to Section 3.24.1150 shall be
available only for the purpose of benefits payable in
event of death or retirement for service or disabiiity
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and shalf be made available only for the purpose of
benefits payable in event of death or retirement, and
an employee resigning from city service after
reinstatement from military service shall be entitled to
withdraw under Sections 3.24.510, 3.24.620 or
3.24,640 only that portion of his accumulated
contributlons persanally madc by him.

(Prior cade § 2904,108.)

3.24.1170  Absence due to service-connected
injury or illness - Effect on benefits.
Time during whtich a member is absent from city
serviee by reason of injury or ilness determined

within one year after the end of such absence to have -

azrisen nut of and in the course of his employment shalt
be considered as spent in city service for the purpase
of qualification for retirement and death benefits, but
not for ezleulation nf retitement benefits unless he
con{ributes as provided in Section 3.24.1280 and
except as he receives compensation as distinguished
from disability indemnity under the Labor Code,
during the absence, and then only to the extent of
comnpensation received,

(Prlor code § 2904.109.)

3.24.1180 Abseace due to service-connected
injury or iliness - Contributions,

Any member so absent by reason of such service-
connected injury or illness may eontribute o thia
system during his absence or upon his retorn to city
serviee gt times and in the manner prescribed by the
board auch amounts as may be necessary, when added
to contributions deducted from compensation as
distinguished from disability indempity received by
him during his absence, {o contributions he would
have made had ha not been abseni. If he does so
contribute, he shall receive credit for all of the
absence as city service.

(Prior code § 2004.10%a.)

Part 13
RETikEMENT
Sectians:
3.24.1200 Retirement for service -

Conditions.
3.24,1210 Retirement at age of seventy.
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3.24.1220 Retirement for disahility -
Degignated,

Retirement far disability -
Canditians.

Retivement for disability -
Appiicatiou - Whn may make.
Retirement for disability -
Application - Conditions,
Retirement for disability - Baard
may require medical
cxamieation.

Retirement far disability - -
Determination of disability,
Retirement for disability -
Pension may be discontinued
when.

Disability retirement allowance -
Cancelled when - Reinstatement,
Disability retivement allowance -
Reentry of recipient into
federated city service,

Disability resdrement allowance -
Yhen rectpient daes not reenter
city service.

Reinstatement from service
retirement, -
Retired employee may not be
employed by city unless first
reinstated.

3.24.1230
3.24.1240
3.24.1250
3.24.1260

3.24.1270
3.24.1280

3.24.1290

3.24.1300
3.24,1310

3.24,1320
3.24.1330

3.24.1200 Retirement for service - Conditians.
A member shall be retired for service upon his

written: application to the bpard if;

. He has attained age fifty-five and is entitled to be
credited with at least twenty years of continuous
service; or
The following conditions exist;

1. He is separated from city service because of
a curtailment of or a change in the manner
of performing such service, and not because
of resignation or dismissa] under charges;

2. He has attained age fifty and is entitted o be
credited with fiffeen or more years of city
service;

3. The bnard determines that his separation is

of an extended and wacertain duration, and
not the separation normally experienced by
members in positions known at the time of
empioyment to be of [imited duration or an
a seasonal or intermittent hasis,

(Prior code § 2904.110.)
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3241210 Retirement at age of seventy.

Every member stall be retired on the first day of
the calendar month next succeeding that in which he
attains age seventy. Every member who on July 1,
1851, has attained age seventy shall be retired
forthwith,

(Prior code § 2904,111.) .

3.24.1220 Retirement for disability -
Designated.

As used in this chapter, “disability” and
“incapacity for performance of duty” as a basis of
retirement, means disability of permanent or extended
and uncertain duration, as determined by the board on
the basis of competent medical opinion.

(Prior code § 2904,112.)

3.24.1230 Retirement for disability -
Conditions,

Any meinber incapacitated for the performance of
duty shall be retired for disahility pursuant o these
sections if he is entitled to be credited with ten years
of eify service, regardless of age, '
(Prior code § 2904.113.)

3.24.1240  Retirement for disability -
. Appilication - Who may make,

Application to the board for retirement of a

member for disability may be made by:

A. The head of the office or department in which the
member is or was last empioyed;

B. The city manager,;

C. The member, or any person in his behalf who is
legally authorized to act for him.

(Prior code § 2904.114.)

3.24.1250 Retirement for disabilify -
Application - Conditions,

The application shall be made only while the
member is in city sexvice, within four months afier his
discontinuance of city service, or while he is
physically or mentally incapacitated to perform his
duties from the date of discontinuance of city service
to the time of application or motion. On receipt of an
application, the board shall, or of its own motion jt
may, order a medical examination of a member who
is otherwise eligible to retire for disability to
defermine whether he is incapacitated for the
performance of duty,

(Prior code § 2904.115.)
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3.24.1260 Retirement for disability - Board may
require medical examination.

The board may require any recipient of a
disability reticement allowance under the minimum
age for voluntary retirement for service lo undergo
medical examination, and upon his application for
reinstatement, shall cause a medical examination to be
made of any sach recipient who is at least six months
less than the age of seventy. Such examination shail be
made by a physician or surgeon, appointed by the
board, at the place of residence of the recipient or
other place mutvally agreed upon. Upon the basis of
such examination, he board shall determine whether
he is still incapacitated, physically or mentally, for
service in a position of the same elass as the position
held by him when retired for disability, or for other
duties proposed to be assigned to him.

(Prior code §2904.117.)

3.24.1270 Retirement for disability -
Defermination of disability.
If the medical examination and other available
information show to the satisfaction of the board that

- the member is incapacitated physically or mentally for
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the performance of his duties in the city service and is
eligible to retire for disability, the board shall
forthwith retire him for disability.

(Prior code § 2904.116.)

3.24.1280 Retirement for disability - Pension
may be discontinued when,

If any recipient of a disabiilty refirement
alfowance under the minimum age for voluntary
retirement for service applicable to members of his
¢class refuses to submit to medical examination, the
pension portions of his allowance may be discontinued
unii} his withdrawal of such refusal. If such refusat
continues for one year, his disability retirement
allowance may be eanceled.

(Prior code § 2904.120.)

3.24.1290 Disahility retirement allowance -
Caneelled when - Reinstatement.

If the board determines that such recipient is not
so incapacitated, his disability retirement allowance
shall be cancelled forthwith. He shal] then be
reinstated, at his option, to the position held by him
when retired for disabitity or to a position in the same
classification with duties within his capacity.

(Prior code § 2904.118.).
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3.24.1300 Disability retirement allowance -
Reentry of recipient inte federated
city service,

If the recipient of a disability retiremment
allowance is reemployed in federated city service, as
federated city service is defined in Chapter 3.28 of
this title, amd thus becomes eligible for membership in
the retitement system established by sai@ Chapter
3.28, his disability retirement atllowance shall be
canceled ag of the time he enters said federated city
service and he shall thereafter be governed by the
pravisians of sajd Chapter 3.28,

{Priar code § 2904,121.)

3.24.1310 Disability retirement allowance -
When recipient does not reenter city
service.

1f the retirement allowance of any person retired
for disability is canceled for any cause otfher than
reentrance into city service, and if he does not reenter

city service, an accouot which is the actuarial

equivalent of his annuity at caneellation, based om a
disahled fife, but not exceeding the amount of his
accumulated contributions at the tinie of his retirement
for disability shall be credited ta his indivicual
account, and shall be refended to him unless he elects,
under Section 3.24.510, to allow his accumulated
contributians te remain in the retirendent fund.

(Priar code § 2904,122.)

3.24.1326 Reinstatement from service
retirement.

) A persan wha has been retired for service under
thia system may be reinstated from retirement ta the

federated city service pursuant to the provisians of

Section 3.28.410 of this cede. Upon such

reinstatement ¢he service retirement allowance

theretofore payable to him under this systent shall be

canceled.

(Prior code § 2904.123.)

3.24.1330 Retired emplayee may not be
employed by city unless first
reinstated,

A person wha has been retired under this system
for service ar far disabifity shall mot be employed
thereafter by the city unless he has first been reinsiated
from retirement pursuant to this chapter. The
provisians of Section 3.24. 1430 apply to any persan
employed in vialation of this section,

(Priar code § 2804, 126.)
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Part 4.
BENEFITS

Sections:

3.24.1350
3.24,1355
3.24.1360
3.24.1370
3.24.1380

Method of payment.

Benefit limitations,

Rights and benefits unassignabie,
Benefits shall not be modified.
Qualified members may not be
deprived of retirement rights.
Beneficiary - Designation
reguirements.

Beneficiary - Changes permitted
when.

Designation of beneficiary not
affected by termination of or
break in membership,

Release or relinguichment of
rights and benefits -Assignments
to city.

Persons entitled to retirement
allowance - Cerfain compensation
prohibited.

3.24.1390
3.24.1400
3.24.1410

3.24,1420

3.24.1430

3.24.1350 Method of payment,

A pensign, an annujty or a retivement allowance
granted by this chapter is payable in equal monthly
inatallments, but a smaller proa rata amount may be
paid for part of a menth when the period of payment
begins after the first or ends before the last day of the
month, :

(Priar code § 2904.127.)

3.24.1355 Benefit limitations.
A, Natwithstanding any other law, the benefits
payable to amy persan wha beconies a member of
this sysfem on or after January 1, 1990, shall be
subject to the limitations set forth in Section 415
of the Interndl Revenue Cade aa applied (other
than paragraph (2)(G)) without regard 1o
paragraph (2XI) of said Section 415,
Notwithstanding any other law, the benefits
payable to any person wha became a member of
this system prior to Januvary 1, 1950, shall be
subject to the greater of the following limitztians
as provided in Section 415(b)(10) of the Internal -
Revenue Cade:
1. The limitations set forth in Section 415 of
the Internal Revenue Code; ar
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The accrued benefit of the member without
regard to any benefit increases pursuant to
any amendment of this system adopted after
Qctober 14, 1987,

For purposes of the application of Section 415(b)
of the Internal Revenue Code, zactuarial
equivaiences shall be based on a five percent
interest rate and the 1983 Group Anmuity Table
for Males with a two-year sctback.

(Ord. 23283.)

3.24,1360 Rights and benefits unassignable.

The right of a person to any benefit or other right
under this chapter and the money in the retirement
fund are unassignable except as specificaily provided
in this chapter.

{Prior code § 2004.128.)

3.24.1370 Benefits shall not be medificd.

The benefits payahle under this system shali not
he modified on account of any amounts paid to &
retired member or beneficiary, as defined in Part 1 of
this chapter, under Division 4 of the Labor Code.
(Prior code § 2904.129.)

3,24.1380 Qualified members may not be
deprived of retirement rights.
Subject to compiiance with this chapter, after a
member has quafified as to service and disability for
revirement for disability, or as to age and service for

retirement for service, nothing shail deprive him af the-

right to & retirement allowance as determined under
this chapter.
(Prior code § 2904.130.)

3.24.1390 Beneficiary - Designation

requirements.

A. A member may at any time designate, by a
writing filed with the board, a beneficiary to
receive such henefits as may be payable te his
beneficiary or estate under this chapier; provided,
however, that a member may not designate a
corporation to receive a benefit payable under
Section 3.24.1930, Section3.24.1940, or Section
3.24.1950 of Part 19 of this chapter.

Except as hereinafter otherwise provided, the
designation of beneficiary may be by class,
subject to such conditions as may be imposed by
board rute, in whick case such members of e
ciass as are in being at the time of the mernber's
" death shall be emitfed as beneficiaries. The
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designation of a beneficiary vnder any of the
optional settlements authorized by Part 19 of this
chapter, Sections 3.24.1900 through 3.24.1950
inclusive, may not be by class.

The right of any person designated as a
beneficiary by a member to any benefits
hereunder shaii also be subject to the board’s
conclusive  determination, upon evidence
satisfactery to it, of the existence, identity or
other facts relating to entitlement of such person
50 designated as beneficiary, and payment made
by the systemn in reliance on any sueh
determination made in  good faith,
notwithstanding that it may not have discovered
a heneficiary otherwise entitled 1o share in the
benefit, shali constitute a complete discharge and
rele ase of the system from further lahility for the
benefit.

(Prior code § 2004,131.)

3.24.1400 PBepeficiary - Changes permitied
when.

The designation of a beneficlary under this
system, ather than designations under optional
settlernents two, three and four, may be revoked at the
pleasure of the person who made it and a different
beneficiary designated by a writing filed with the
board.

{Prior code § 2904.132.)

3.24.1410 Designation of beneficlary not
affected by termination of nr break in
membership. : )

The designation of a beneficiary by a member is
not affected by termination of nor a break in his
memberahip.

(Prior code § 2904.133.)

3.24,.1420 Release er relinquishment of rights
and benefits - Assignments te city.
Anything elsewbere in this Part 14, or in this
Chapter 3.24, or elsewhere in this code to the
‘contrary notwithstanding, any right, title or
interest which any member of this retirement
system ot any otherl person Or persons may have
or may claim to have in Or to any retirement or
other allowance or in ot to any benefit or benefits
whatsoever, or in of t¢ any moneys whatsoever,
or any other right, title or interest which any
persan of persons may have or claim to bave,
under or by virtue of the provisions af this

A
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retirement system, whether such right, fitle or
interest is vested, contingent or otherwise, may
be released, relinquished and given up by such
member or by such ofher person or persons, or
may be asaigned o the city or to the retirement
system or retirement board by such member or
other persen or persons; and, upen such being
done, the right, title or interest which is so
released, relinguished, given up or assigned is
and shall be deemed extinguished, the same as if
such right, title or interest has never existed, and
neither the city noi this retirement sysiem or
Tetiremment board shall thereafter have ™ any
liability whatsoever with respect to the right, title
or inferest so released, extinguished or given up.
If and to the extent that the city pays or gives any
consideration, other than funds of this retirement
system, for any above-mentionsd release,
relinguishment, giving up or assignment, the
amount or vajue of the consideration paid or
given by the city for said release, relinquishment,
giving up or assignment, or the actuarial vajue of
the right, title or interest whieh is so released,
‘relinquished, given up or assigned, as of the date
of such release, relinquishment, piving vp or
assignment, whichever is the lesser amount, shall
be credited against and deducied from the amount
of current service contributions which the city is
required to pay into the retivement fund during
the following calendar months uniil full credit
therefor is thus received by the city.

(Pricr code § 2904, 133a.)

3.24,1430 Persons entitled to retivement
allowance - Certaln compensation
prohibited,

Compensation other than that for services as an
independent contractor is forbidden onc entitled to
retirement aflowance.

. (Prior code § 2004,32,)

Part 15
SERVICE RETIREMENY GENERALLY
Sections: -
3.24.1450 Limited applicability ot Part 15.
3.24,1460 Service reiirement allowance,

3.24.1470 Service retirement anuuily.
3.24.1480 Retircment allowauce.

2009 S-15
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Current service pension -
Described - Table.

Current service pension -
Reinstated members,

Prior serviee pension - Dcscrlbed
Prior service pension -
Derivation.

Prior serviee pension -
Compuiation.

3.24.1490
3.24.1500

3.24.1510
3.24.1520

3.24.1530

3.24.1450 Limited applicability of Part 15,

On and after the effective date of this section, the
provisions of this Part 13 shall no longer apply to any
person to whom the provisions of Part 16 of this
chapler thereafter apply.

{Prior code § 2904.140a.)

3.24.1469 Service retivement allowance,

Upon retirement for service, s member is entitled
to receive a service retivement aliowance which shall
eonsist of:

A. His service retirement annuity;
B. His current service pension;
C. His prior service pension.
{Prior code § 2904.134.)

3.24.1470 Service retirement aumuity.

The scrvice retirement annuity is the sum of the
annuitics which are the actuarial equivalents of the
pormal prior serviee and additional accumulated
contribuiions of a member at the time of his
retivement.

(Prior code § 2904,135)

3.24.1480 Retirement allowance,

The retirement atlowance referred to in this part
excludes that portion of a member’s service retirement
annuity that was purchased by his accumulased
additionat contributions, If a member enters this
system with eredit for prior service, and retires after
atfaining age seventy, or if a member is entitled to be
credited with twenty years of continuous city service
and retires after altaining age sixty-five, and his
retirement allowance is less than one-half of his final
compensation and less than seven hundred twenty
dollars per year, his prior or current service pension,
as the case may be, shall be increased so a5 fo cause
his retirement allowance 1o amount to one-half of such
final compensation, ar seven hundred twenty dollars
per year, whichever is fess.

(Prior code § 2904.138))
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3.24.1490 Current service pension - Described -

Table.

A. The eurrent service pension for 4 member is a
pension derived from the contributions of the
city, sufficient, when added to the service
retirement annuity that is derived from e
accumulated normal contributions of the member
at the date of his retirement, to equal the fraction
of onc-sixtieth of his final compensation set forth
opposite Nis ape at retirement, taken to the
preceding -completed quarter vear, .in the
following tahle in the column applicable to his
“sex, multiplied by the nuraber of years of current
service with which he is entidled to be credited at
retirement:

Age of Fraction

Retirement Men Women

55 7279859 7454885

55+ 144 7393043 7561871

55172 7506227 7668857

55-3/4 7619411 7775843

56 L71732594 7882828

56 - 1/4 7855785 71998706

56 - 112 7978975 8114584

56 - 3/4 8132166 8230462

57 8225356 .8346340

57-1/ 8360043 8472396

57-172 8494729 .8598451

57-3/4 8629416 .8724507

58 8764102 8850562

58 - 1/4 8911573 8987803

58172 9059044 9125043

58 - 3/4 9206515 9262283

2009 S-15
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Age of Fraction
Refirement Mexn Wonten
sg 9353986 19399523

59 - 1/4 9515490 9549643
59172 9676993 19699762
59 - 3/4 .9838497 9849881
60 10000000 1.0660000
60 - 1/4 1.0110756 1.0111938
60 - 172 10221511, 1.0223875
60 - 3/4 - 1:0332267 1.0335813
61 1.0443022 1.0447750
61 - 1/4 1.0591095 1.0597869
61 - 1/2 1.0739167 1.0747987
61 - 3/4 10887240 1.0898106
62 1,1035312 1,1048224
62-1/4 1.1191698 11207671
62 - 172 1.1348083 11367118
62 « 3/4 1.1504469 1.1526565
63 1,1660854 1.1686012
63 - 1/4 11826342 1.1855895
63 - 172 1.1991829 12025777
63 - 3/4 1.2157317 1.2195660
64 1,2322804 12365542
64 - 1/4 1.2498384 1.2547498
64 - 172 1.2673963 1.2729454
64 - 3/4 12849542 1,2911410
65 and over 1.3025121 1.3093365
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The fractions herein set forth at ages other than
age sixty are based on the interest rate and
moriality tabies used under the San José federated
employee’s retirement system with respect to
members on Jely 1, 1951, and shali be adjusted
by the board in accordance with such interest and
moriality tables as the board may adopt with
respect to such members. Fractions required for
ages below fifty-five, because of retirement for
service under subsection B of Section 3.24.1000,
shall be determined by the board according to the
interest rate and mortality tables then being used
by the system.

{(Pricr cade § 2904.136.)

3.24.1500 Current service pension - Reinstated

members.

The current service pension of any member

reinstated from service retirement, upon his

service  retirement  subsequent o such
rejngtatement, shall be the sum of:

1. A current service pension calculated on the

basis of service rendered after such

reinstaternent and in accordance with Sectinn

3.24.1490; plas

His current service pension as it was prier to

his reinstatement, adjusted according to any

ehange in the provisions governing the
cajeulation of such pensions, made after
such reinstatement and applicable to
pensions being patd at the daje of the
change; provided, that such subsequent
retirement occurs before he renders after his
reinstatement at feast one year of city service
credited under this system; or if he has
tendered one year or more of eity service

aftet reinstatement, in lieu of subsection 2;

plus

A current service pension based on current

service rendered prier to such reinstatement,

but calculated under Section 3.24.1490:

& On the basis of an age, taken to the
preceding completed quarter year but not
less than fifty-five years, and determined
by deducting from his age at his
subsequernt retirement, the agpregate time
during which he was under retirement,
and

. On the basis of his final compensation as
it was at the date of his precedipg
retirement.

A,
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For such a member reinstated from disability
retirement, the current service disability
retirement, the cutrent service pension upon his
service retirement after aftaining ape fifty-nine,
or upon his disability retitement after attaining
age sixty, and subsequent to such reinstatement,
shail be caleuiated in the manner described in the
preceding sentence, but the age determined upon
subsequent retirement after rendering at least one
year of city service shall nat be taken at less than
fifty-nine years if the subsequent retirement is for
service, or sixty years if such retirement is for
disability. : .

{Prior code § 2904,136a.)

3.24.1510 Prior service pensiou - Described,

The prior service pension for a member, js an
annual pension derived from the contributions of the
city, sufficient, when added to the service retirement
annuity that is derived from the accumulated prior
service contributions of the member at the date of his
retirement, to equal the fraction of one-gixtieth of his
final compensation set forth opposite his age at
refirement, taken io the preceding completed guarter
vear, In the table which appears in Section 3,24.1490,
and in the column applicable to his sex, multiplied by
the number of vears of prior service with which he is
entitied to be credited at retirement.

(Prior code § 2904.137.)

3.24.1520 Prior service pension - Derlvation.

The portion of prior service pensions which is not
provided by members’ prior service accumulated
contributions is derived from coniributions of the city.
(Prior code § 2904.139.)

3.24.1530 Prior service pension - Computation.

A, The prior service pension of any member
reinstated from service retirement, upon his
subsequent service retirement, shall be in the
same ameun! as his prior service pension prinr to
pis reinstatement, adjusted according to any
change in the provisions pgoverning the
calculation of such pensions made after such
reinstatement and applicable to pensions being
paid ai the date of the change; provided, that such
subsequent retirement occurs before he renders
after his reinstatement at least one year of city
service credited under this system; otherwise the
prior service pension calculated:
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I. On the basis of an age, taken to the
preceding completed quarter year but not
less than fifty-five years, and determined by
deducting from his age at his subsequent
retirement, the aggregate time during which
he was under retirement; and -

2. If final compensation entered into the
calcutation of his prior service pension
before his reinstatement, on the basis of his
final compensation as it 3.24.1640 was at
the date of his preceding retirernent.

For such a mermber reinstated from disability
retirernent, the prior service pension upon his
service retirement after attaining age fifty-nine,
or upon his disability retirement after attaining
age sixty and subsequent to such reinstatement,
shall be calenlated in the manner described in the
preceding sentence, but the age, determined upon
subseguent retirement after rendering at least one
year of city service, shall not be taken at less than
fifty-nine years if the subsequent retirement is for
gervice, or sixty years if such retirement is for
disability.

(Prior code § 2904,149.)

Part 16

SERVICE RETIREMENT FOR
CERTAIN MEMBERS ON AND
AFTER EFFECTIVE DATE

Sectiens:

3,24,1550
3.24.1560

Applicability of Part 16.
Option for persons who became
members prior to effective date
of Part 16.

Option - Time limlt and
procedures required.

Service retirement allowance -
Composition.

Retirement allowance -
Computation.

Service retirement allowance -
Maximon: amount. :
Service retirement annuity,
Current service pension -
Deseribed - Table.

3.24.1570
3.24.1580
3.24.1590
3.24.1600

3.24.1610
3.24.1620
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3.24.163% Current service pension - For
members formerly reinstated
from service retirement.
Current service pension - For
members formerly reinstated
from disability retirement.
Prior service pension -
Computation.

Prior service pensiou -
Derivation.

Prior service pension - I'or
memhers forimerly reinstated
from service retirement,
Prior service pension - For
members formerly reinstated
from disabiBty retivement.

3.24,1640

3.24.1650
3.24.1660
3.24.1670

3.24.1680

3.24.1550 Apphcablhty of Part 16.

A,

The provisions of this Part 16 shall govemand be
epplicable only on and afier the effective date of
this part, and shall then apply only fo the
foilowing members of the retirement system and
to service retirement benefits payable fo them
after the effective date of this Part 16, as fnllows:
i. All persons who became members of this
retirement system on or after the effective
date of this part, excepting persons who on
the effective date of this part are on service
retirement or disability retirement under this
retirement system who may subsequently be
reinstated from such retirement;

2. Each person who became a member of the
retirement system prior to the effective date
of this part if he is a member of sach system
on said effective date and if, in addition, he
is given the option hereinafter specified in
Secticn 3.24. 1560 and exercises such option
in the manner and within the time specified
in Section 3.24.1570 of this chapter.

Any person who became a meraber of the

retirement system prior to the effective date of

this Part 16 shall not be governed by any of the
provisions of this part and shall not be entitied to
any of the benefits provided for or spetified in
this part if he is not a member of the retirerment
sysiem on the effective date of this part, or if he
is not piven the option hereinafier specified in

Section 3.24.1560, or ¥ he is given such option

but refuses or fails to exercise such option in the

manner and within the thne specified in Section
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3.24,1570; but any such person shail continue to
be governed by the provisions of Part 15 of this
chapter.

(Prior code § 2504.140h.)

3.24.1560 Option for persons who became
members prior to effective date of
Part 16.

A. Each member of this retirement system who
became such prior to the effective date of this
Part 16 shall have and is hereby given, if and
unly if he is a member on the effective date of
this part, an option of being governed by the
pravisions of this Part 16 and of heing entitled to
such rights and benefits as are provided for in
this part, subject to the conditions, limitations,
restrictions and requirernents mentioned or
referred to in this part or elsewhere in this
chapter, in lien of being govemed by the
provigions of Part 15 and in leu of being entitled
to any of the rights or benefits provided for in
Part 13. Such option is not given to any person
who on the effective date of thig part is on service
retirement or disability retirement.

No such member to whom such option is given
shall be governed by the provisions of this Part
16, nor be entitled to any of the rights or benefits
provided for in this part, unless he exercises such

oplion within the time specified in Section

3.24.1570, and no later, in the manner specified
in said Section 3.24.1570.

Bach such member who exercises said option
within the time and in the manner specified in
said Section 3.24.1570 shall, on and after the
effective dale of this Part 16, be governed by the
pravisions of this part, and be entitled fo the
rights and benefits provided for in this part,
supject to the abovementioned conditioos,
{imitations, restrictions and requirements, in lien
of being govemed by the provisions of Part 15,
and in lieu of any rights or benefits provided for
in Part 15 of this chapter. -

(Prior code § 2904, 1401.)

3.24.1570 Option - Time limit and procedures
required.

Each such member who is given the option
hereinabove specified in Section 3.24.1560 must, ifhe
desires to exercise said option and in order o exercise
the same, file with the secretary of the retirement
board a wrilten statement, on a form to be furnished
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to him on his request by said secretary, declaring that
he elects to exercise such option. The statement shail
be filed as aforesaid on or before, and no later than,
the ninetieth day immediately following the effective
date of this Part 16, excepting, however, that any such
member whe on the effective date of this part is on
tfemporary leave from city service because of active
service in the armed forces of the United States may
file the statement exercising such option with the
secretary on or before, and no later than, the ninetieth
day immediately following the date of expiration of his
said leave or his return to duty, whichever is earlier.
Upon filing of said writien statement with the
secretary in the mamner and within the time
hereinabove specified, such person shall be deemed to
have exercised his said option, effective from and after
the effective date of this Part 16,

(Prior code § 2904.1401.)

3.24.1580 Service retirement allowance -
Composition.

Upen retirement for service, a member to whom
the provisions of this Part 16 apply shall be entitled to”
receive a service retirement allowance which shall
consist of:

A, His service retirement annuities;
B. His current service pension;

C. His prior service pension.
(Prior code § 2904,140k.)

3.24.1590 Retirement allowance - Computation.
The retirement allowance referred to in this
section exciudes that portion of a member’s service
retirement annuity that was purchased by his
accumnuiated additionat contributions, If a member
enters this system with credit for prior service amd
retires for service after attaining age seventy, or ifa
member is entitled to be credited with twenty years of
continuous city service and retires from service after
aftaining age sixty-five, and his service retirement
allowance is less than one-half of his final
compensation and Jess than seven hundred twenty
dollars per year, his prior or current service pension,
as the case may be, shall be increased so as fo cause
his retirement allowance (0 amount to one-half of such
final compensation ot seven hundred twenty dollars
per year, whichever is less,
(Prior code § 2904.140q.)
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3.24.1600 Service retirement allowance -
Maximum amount.

"Anything  eisewhere to  the contrary
notwithstanding, the service retirement allowance of
a member to whom the provisions of this Part 16
apply shall never exceed an amount equal to eighty-
five percent of such member’s final compensation. As
used in this section, "service retirement allowance”
means the sum of “his service retirement annuity,”
“his current service pension” and “his prior service
pension” referred to in Section 3.24. 1580 of this part,
excluding, however, such portion of "his service
retirement annvity” as is the actuarial equivalent of
accumulated additional contributions made by a
member pursuant o the provisions of Section
3.24.749.

(Prior code § 2904.140z.)

3.24.1610 Service retirement annuwify.

The service retirement annuity of a member who
is governed by the provisions of this Part 16 is the
sutn of the annuities which are the actuarial
equivalents of the normal prior service and the
additional accurnulated contributions of a member 2t
the time of his retirement.

(Prior code § 2904.1401.)

3.24.1620 Current service pension - Described -
Table, .

A, Subject to other provisions of this chapter, the
current service pension for a member governed
by the provisions of thiis part is a pension derived
from contributions of the city sufficient, when
added to the service retirement annuity that is
detived from the accumnlated prior service
contribution and the accumulated normal
contributions of the memnber at the date of his
-retirement, and when also added {o the prior
service pension of such member, to equal the
following: Two percent of his final compensation
for each of the first twenty-five years of service
(including both prior service and current service)
for which such member is entitled to credit at the
time of his retirement, plus one percent of his
final compensation for each year of such
member's service (inciuding both prior service
and current service) in excess of twenty-five
years, multiplied by the retirement age factor in
the second column of the following retirement
age facior table opposite his age at time of
retirement, taken to the preceding completed
quarter vear:
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Retirement Age Factor Table

Age at Retirement

55
55-1/4
55-1/2
55-3/4

56
56-1/4
56-1/2
56-3/4

57
57-114
57-112
57-344

58
58-1/4
58-1/2
58-3/4

59
59-1/4
59-1/2
59-3/4

60
60-1/4
60-1/2
60-3/4

6l
6i-1/4
61-1/2
61-3/4

62
62-1/4
62-1/2
62-3/4

63
63-1/4

- 63-1/2
63-3/4

64
64-1/4
64-1/4
64-1/4

65 and over

Retirement Factor
1,000
1,005
1,010
1,015
1,020
1,025
1,030
1,035
1,040
1,045
1,050
1,055
1,060
1,065
1,070
1,075
1,080
1,085
1,090
1,095
1,100
1,110
1,120
1,130
1,140
1,150
1,160
1,170

- 1,180
1,180
1,200
1,210
1,220
1,230
1,240
1,250
1,260
1,270
1,280
1,290
1,300
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Fractions required for ages below fifty-five
because of retirement for service under
subsection B of Section 3.24.1200, shall be
determined by the board.

(Priar cade § 2904.140m.)

3.24.1630 Current service pension - For
members formerly reinstated from
service retirement.

1fa member who is governed by the provisions of
this Part 16 shnuld retire for service pursuant to
the provisions of this retirement system after the
effective date of this part, and if, subsequent in
being so retired for service he is reinstated to
service, and if after such reinstatement to serviee
he again retires for service hereunder, his current
service pension, upon his latest retivement for
service, shall be as follows:

1. If such member's latest serviee retirement
oceurs before sueh member tenders at least
one year of cily service for which he is
entitled to eredit under this system following
his preceding reinstatement from  his
preceding serviee tetirement, then in that
event his curtent service pension shali be the
sum of:

a. A current service pension calenlated in
accordance with fhe provisions of Section
3.24.1620 on the basis of service
renderad after such reinstatement; plus

. His current service pension as it waa

prior t¢ sald reinstatement, adjusted ia
accordance with aay change in the
provisions goveming the caleulation of
his current service pension, made after
said reinstatement, which would have
applied to him had he continued in
retirement.

If such member's latest service retirement
occurs after such member renders at least
one year of city service for which he is
entitied to eredit under this system following
his preeeding reinstatement from his
preceding serviee reritement, then in that
event his “current service pension” shall be
the sum of:

a. A current service pension calculated in
accordance with the provisions of Section
3.24.1620 on the basis of serviee
rendered after such reinstatement; plus

A,
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b. A current service pension calculated in
accordance with the provisions of Section
3.24.1620 on the basis of:

i.  Current service rendered prior tn said

reinstatement,
His age at time of his tatest service
retirtement (taken to the preceding
completed quarter year but not less
than the minimum retirement age
applieable to him at his latest
retirement) determined by dedveting
from his age at his subsequent
retirement the aggregate time during
which he was on retirement, and

His final compensation as it was on

the date ofhis fitst service retitement,

(Priot code § 2904.140n.)

it

i,

3.24.1640 Current service pensinn - For
members formerly reinstated from
disability retirement.

If 2 member who is govemed by the provisions of
this Part 16 should retire for disability pursuant to the
provisions of this retirement system after the effective
date of this part, and if subsequent to being so retited
for disability he is reinstated to service, and if afier
such reinstaternent to serviee he retires for service
hereunder, his eursent service pension, upon his fatest
retirement for service, shall be as follows:

A. If such member's latest serviee retirement ceeurs
before such member renders at least one year of
city aervice for which he is entitled to credit
under this system following his preceding
weinstatement from his preceding  disability
retirement, then in that event his current service
pensica shall be the sum of;

1. A current service pension calculated in
accordance with the provisions of Section
3,24.1620 on the basis of current service
rendered after such reinstatement; plus

2. A curtent serviee pénsion calculaied in

accordance with the provistons of Seetion
3.24.1620 on the basis of: '
a. Current serviee tendered prior to his
preceding disability retirement,

His apge at the time he was retired for
disability, and ,

His final compensation as it was on the
date he was retired for disability.

b.

c.
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If such members latest service retitcment occurs
after such member renders at ieast one year of
city service for which he is entitled to credit
under this system following his preceding
disability retirement, then in that event his
current service pension shall be the sum of!
1. A current service pension calatlated in
accordance with the provisions of Section
3.24.1620 on the basis of current service
rendered after such reinstatement, pius:
A current service pension calculated in
accordance with the provisions of Section
3.24.1620 on the basis of:
a. Current service rendered prior to his
preceding disability retirement,
b. His age at the time of his latest serviee
relirement  (laken o the preceding
completed quarter year but not less than
the minimum reiiyement age applicable to
him at his latest retirement) determined
by deducting from his age at his
subsequent retirement the aggregate time
during which he was on retirement, and
His final compensation as it was on the
date he was retired for disability.
{Prior code § 2604,1400.)

c.

3.24.1650 Prior service pension - Computation.
Subject to other provisions of this chapter, the
prior service pension fur a member govermed by the
provisions of this Part 16 js an annual pension derived
from contributions of the city, sufficient, when added
to the service retirement annuity that is derived from

the accumulated prior service contribations of the

member at the date of his retirement to equal the
following: Two percent of his final compeusanun for
each of the first twenty-five years of prior serviee for
which such member is eatitled to credit at the time of
his retirement, plas one percent of his final
compensation for each year at his prior service in
excess of his first twenty-five vears of such service,

multiptied by the retirement age factor speczﬁed
opposite his age at time of retirement, laken to the
preceding quarter year, it the second coltmn of the
retirement age factor table which is set forth in Section
3.24.1620.

(Prior code § 2904.140p.)

3.24.1660 Prior service penslon - Derivation.
_The portion of prior serviee pensions which is not
provided hy members’ prior service accumulated
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coniributions is derived from contributions of the city,
{Priot code § 2904, 140r.)

3.24,167¢ Prior service pension - For members
formerly reinstated from service
retirement,

If 2 member who is governed by the provisions of
this Part 16 should retire for service pursuant to the
provisions of this retirement system after the effective
date of this part, and if subsequent to being so retired
for service he is reinstated to service, and if after such
reinstatement to service he retires for service
hereunder, his prior service pension, upon his latest
retirement for service, shall be as follows:

A. Ifsueh member's latest service retirement occurs
before such member renders at least one year of
city service for which he is entitled fo credit
under this system following his precedmg
reinstatement  from  his precedmg service
retirement, then in that event his prior service
pension shall be in the same amount as his prior
service pension prior to his reinstatement,

adjusled in accordance with sny change in the
provisions governing the calcuiation of such prior
service pension made after said reinstatemnent and
applicable to such pensions being paid at the date
of the change,

If such member's latest service retirement occurs
after sueh member renders at least one year of
city service for which he is entitled to credit
under this system foliowing his preceding
reinsiatement  from Ris  preceding  service
retiremem, then in that event his prior service
penSiDl‘l shall be calcitlated on the bagis of:

His age at the time of his latest refirement
{taken to the preceding eompleted quarier
year but not less than the minimum
refitement age applicable to him st his lagt
retirement) determined by deducting from
his age at his subsequent retirement the
aggregate time during which he was on
relirement; and

If finai compensation entered intp the
calcutation of his prior serviee pension
before his reinstatement, on the basig of his
final compensation as it was at the date of
_ his preceding service retirement.

{Prior code § 2904.140z.)
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3.24.1680 Prior service pension - For members
formerly reinstated from disability
retirement.

If a member who is governed by the provisions of

this Part 16 should retire for disability pursuant to the
provistons of this retirement system: after the effective
date of this part, and if subsequent to being so retired
for disahility he is reinstated to service, and if after
such reinstatement to service he retires for service
hereunder, his prior service pension upor his latest
retirement for service, shall be as follows:
A, Ifsuch member's latest service retirement occurs
- before such member renders at least one year of
city service for which he is entitled to credit
under this system following his preceding
reinstatement from his preceding disability
retirement, them in that event his prior service
penston shatl be caleulated on the basis of:

1. Ris age on the date he was previously
retired for disability, taken to the preceding
completed guarter year; and

2. His final compensation as it was on the date
he was previously retired for disability.

¥ snch member's tatest service retirement occurs
after such member renders at least one year of
city service for which he is entitled to credit
under this system following his preceding
reinstatement from his preceding disability
retitement, then int that event his prisr service
pension shall be calculated on the basis of:
1. His age at the time of his latest service
retirement taken to the preceding completed
quarter year but not less than the minimum
retirement age applicable to km at his last
retitement, determined by deducting from
Ms age at his subsequent retirement the
agpregate time during which he was on
disability retirement; and
If his preceding disability retirement
allowance included an annuity or pension
derived from his accumulated prior service
contributions and from the city's prior
service contributions and his final
compensation entered into the caleulation of
such annuity or pension, on the basis nf his
final compensation as it was at the date of
his preceding disahility retirement.

(Prior code § 2904, 140¢.) :
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Part 17
DISABILITY RETIREMENT GENERALLY
Sections:

3.24,1700
3.24.1710

Limited applicability of Part 17.
Retirement for disability after
attaining age sixty.

Refirement for disability before
attaining age sixty,

Disability retirerment pension ~
Amount,

Disability retirement pension «
Reduction required when,
Disability retivement pension -
Maximum amount.

3.24.1720
3.24.1730
3.24.1740
3.24.1750

3.24,1700 Limited appHeability of Part 17.

On and after the effective date of this section, the
provisions of this Part 17 shali no longer apply to any
person to whom the provisions of Part 18 of Chapter
3.24 thereafter apply.

(Prior code § 2904.140z1.)

3.24.1710 Retivement for disability after
attaining age sixty.

If a member is retired for disability after he has
attained age sixty, he shali receive a disabitity
retirement allowance equal to what would be hia
service retirement allowance if such were calculated

-under, in accordance with and pursuant to the
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provisions of Part 15 of Chapter 3.24.
(Prior code § 2904.141.)

3.24.1720 Retirement for disability before
attaining age sixty.
If a member is retired for disability before he
attains age sixty, he shall receive a disability
tetirement allowance which shalt consist of:

A.  An annuity which is the actvarial equivalent of
his accumutated contributions at the time of his
retirement; and

B. A *“disability refirernent pension” derived from

the contributions of the city.
(Pror eode § 2904.142.)
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3.24.1730 Disability retirement pension’-
Amount,

The disability retirement pension shall be such an
amount as with thai portion of his annuity provided by
his accumulated normal contributions plus his
accumulated prior service contributions, will make his
disability retirement aflowance equal:

A. MNinety percent of one-sixtieth of his final
compensation nmltiplied by the number of years
of service credited to him; or

B. If the disabitity retirement allowance computed
under subsection A of this section docs mnot

exceed one-fourth of his final compensation, -

ninety percent of one-sixtieth of his final
compensation multiplied by the number of years
of service which would be creditable to him were
his service to continue until attainment by him of
age sixty, but in such case the retirement
aHowance shall not exceed one-fourth of such
final compensation,

{Prior code § 2904.143.)

3.24.1740 Disability retirement pension -
Reduetion required when,

A. If, prior to attaining age fifty-five, a recipient of
a disability retirement allowance engages in a
gainful occupation not in the city service, the
board shall reduce his monthly disability
retirement pengion to an amount which when
added to the compensation earned monthly by
nim, shall not exceed the ammunt of the
maximum compensation earnable by & person
holding the position which he held at the time of
his retirement, or, if that position has been
abolished, the maximum compenaation earnable
by a person hoiding it immediately prior to its
abelition., :

B. If his earnings are further altered, the board may
further alter his dieability retirement pension to
the lower of the following amounts:

1. The amount of the disability retirement
pension upon which he was originally
retired;

2. An amount which, when added to the
compensation earned by him, shall equal the
amount of the maximum compensation
earnable by a person holding the position
which he held at the time of his retirerent,
or, if that position has been abolished, the
maximum compensation earnable by a
person holding it immediately prior te its
abolition,
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C. When he reaches age hfty-five, his rettrement
allowance shail be made equal to the amounr at
which it would be in the absence of a reduction
under this section. '

(Prior code § 2904.145.)

2,24,.1750 Disability retirement pension -
Maximum amount.

In ro event shall the disability retirement pension
under Sections 3.24,1720 and 3.24.1730 be more than
sufficient to make the disability retirement ailowance,
exclugive of any annuity provided by accumuiated
additional contributions, cxceed the service retirement
allowance, exclusive of any annuity purchased by
accumulated additional contributions which would be
reccivabie by a member if e were to retire for serviee
at age sixty and his service retirement aliowance were
computed pursuant to and in accordance with the
provisions of Part 15 of Chapter 3.24.

{Prior code § 2904.144.)

Part 18
DISABILITY RETIREMENT FOR
CERTAIN MEMBERS ON AND
AETER EFFECTIVE DATE

Sections:

3.24.1800
3.24,1810

Applicability of Part 18.
Applicability of Part 17 {o
disability retivement allowance to
members entitled to benefits
pursuant to Part 18,

Disability retivement allowance -
For persons retiring after age
fifty-five,

Disability retirement allowance -
¥or persons retiring before age
fifty-five.

Disability retirement pension.
Maximum dis ability refivement.
Disability retirement allowance -
Reduction because of eertain
earnings.

3.24.1820
3.24.1830

3.24.1840
3.24.1850
3.24.1860

3.24.1800 Applieability of Part 18,

A. The provisions of this Part 18 shall governand be
applicable only on and after the effective date of
this part, and shall then apply only to the
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following members of the retirement systern, and
to disahility retirement henefits payahle to them
after the effective date of this part, as follows:
1. All persons who hecame bpr become
members of this retirement system on or
after the effective date of Part 16 of this
chapter, excepting persons who on said
effective date of said Part 16 were on
service retitement pr disability retirement
under this retirement system who were or
could subsequently he reinstated from such
retirement;

Each perspn who became a member of the
retirement system prior to the effective date
of said Part 16 if he was a member of such
systemi on said effective date and if, in
addition, he was given the optipn specified
in Section 3.24.1560 of Part 16 and
exercised said pption in the manner and
withir the time specified in Seetipn
3.24.1570 of Part 16.

Any person whe hecamne a memher of the
retiremient system prior to the effective date pff
said Part 16 shall not be governed by the
provisions of this Part 18, and shall not be
entitled {0 any of the henefits provided fpr pr
specified in this part, if he was not a member of
the retirement systemn pn the effective date of said
Part 16, or if he was not given the bpticn
hereinafter specified in ssid Section 3.24. {560,
or if he was given such option but refused pr
failed to exercise suck option in the manner and
within the time specified in Section 3.24.1570;
butany such perspn shait continue to be governed
_by the provisions pf Part |7 of this Chapter 3.24.
Persons who, under and by virwe pf the
preceding provisions of this seetion are 0 be
governed hy the provisions pf this Part 18 ghall
be’ entitled to such rights and benefits as are
provided for in this Part 18, subject tp the
conditions, Iimitations, restrictions and
requirements mentioned or referred to in this Part
18 or elsewhere in this Chapter 3.24, in lieu of
being poverned by the provisions of Part 17 and
in Heu of being entitled to any of the rights or
benefits provided for in Part 17.

(Prior code § 2904, 145h.)

§ 3.24.1840

3.24.1810 Applicahility of Part 17 te disability
retivement allowance to memhers
entitled to henefits pursuant to Part
18.

Noetwithstanding the provisions of Part 18, the
disability retirement atlowance ealoulated in
accordance with the provisions pf this Part 18 shall not
be less than the disability refirement alfowance
calculated in accordance with Part 17 of this chapter,
(Prior code § 2904.1450.)

3.24.1820 Disability retirement allowance - Fpr
persons retiring after age fifty-five.
Suhjeet tp other provisions of this Part 18, if a
member is retired fpr disability after he has attained
the age of fifty-five yeara, he shall receive a disability
retirement atlpwance equal te what would be his
service retirement allpwance if such were catendated
under, {n accordance with and pursuant to the
proviaions of Part 16 of Chapter 3.24.
(Prive cpde § 2904.1461.)

3.24,1830 Disnhility retirement allowance « Fer
persons retiring before nge fifty-five,

Suhject to pther provisipns of this Part 18, if a

membet refired for disability before he attains the age

of fifty-five years, he shall receive a disabiity

retirement allowance which shall eonsist of>

A, An annuity which is the actuarial equivalent of
his accumulated contributions at the time of his
retirement fpr disability; and

B. A disability refitement pension derived from
epntributions of the city.

(Prier code § 2904.1453.)

3.24,1840 Disabiity retivement pension.
The disability retirement pension referred o in

 subsection B, pf Section 3,24. 1830 shali be insuch an
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ampunt of mpney as, with that portion of the annuity
provided by the member's aceumulated normal
contributions plus his accumulated ptior service
contributions, will make his disahility retirement
atlowance equal:

A. Ninety percent of one-fiftieth of his final
compensation muitiplied by the number of years
of service credited to him; or

If the disability retirement allowance computed
pursuant to the foregoing provisions of this Part
18 dpes mot exceed pne-fourth of his final
compensatinn, ninety percent of one-fiftieth of his
final compensation multiplied hy the number pf
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years nf service which would be credited tn him

were his service to continue until attainment by

him of the age of fifty-five years, but in such case

the disability retirement allnwance shail nnt

exceed one-fnurth nf sech final compensation.
{Prior code § 2904145k}

3.24.1850 Maximum disability retirement,

In no event shall the disability retirement
allnwance payable to a member under the provisinns
of this part, exclusive nf any annuity provided by
accumulated  additinnal contributinns, exceed the
service retirement allowance, exclusive nf any annuijty
purchased by aceumulated additiona] contribitings, to
which such member wnuld be entitled if at the time he
retired for disability he were fifty-five years of age
and were retired for service in lieu nf being retired for
disability, and if, in addition, his service retirement
allowance were computed and determined puzrsuant to
and in accordance with the provigions of Part 16 of
this chapter,

{Prior code § 2904,1451.)

3.24.1860 Disabdilty retirement allowance -
Reduction because of certain
earnings. ’

if, prior (o attaining age fifty-five, a recipient of
a disability retirement allowance engages in a
gainful occupation not in the city service, the
board shall reduce his mnnthly disability
retirement allowaice to an amount which, when
added to the compeusation earned monthly by
him shall nnt exceed the amount of the maximum
compensatinn earnable by a persnn holding the
position which he held at the time of his
retireinent, or, if that positinn has been abolished,
the maximuimn compensation earnable by a person
holding it immediately prinr tn its abolition.

if his earnings are further altered, the board may

furtiter alter hia disability retirement allowance lo

the fower of the fnliowing amounts:

A

1. The amount of the disability retirement
allowance upon which he was originally
retired.

2. An amounf which, when added to the

compensation earned by him, shall eqsual the
amount of the maximnm compensation
earnable by a persnn holding the position
which he held at the time of his retirement,
nr, if that position has been abolished, the
maximum compensation earnable by a
person holding it immediately prior to its
abolition.
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C. When he reaches age fifty-five, his disability
retirement aliowance shall be made equal tn the
amuount at which it wouid be in the absence nf a
reduction under this section.

{Prior cnde § 2904, 145m.}

Part 19
OPTIONAL SETTLEMENTS
Sectinns:

3.24.1900 Election tn change retirement
allowance.

Time of election.

Optional settlement one.
Optional settlement twn,
Optional settlement three,

Optional settlement four.

3.24.1910
3.24.1920
3,24.1930
3.24.1940
3,24.1950

3.24,1900 Election to change retirement

' allowance,

In tieu of the retirement allowance for his life
alone, a member or retired member may elect, or
revoke or change a previous election prior to the .
previous election, to have thé aciuarial equivaient of
his.retirement atlnwance as of the date of retirement
applied 10 a lesser retirement allowance, inaccordance
with one of the optional settlements specified in this
Part 19.

{Prior code § 2904,146.)

3.24.1910 Time of election.

Such eiection, revocation or change of electinn
shal} be made prior 1o the making nf the first payment
on accnunt of any retirement aliowance, If the
member retired or retites before Bebruary 1, 1965,
and died or dies after retirement bul within thirty days
from the date spon which his electinn or changed
electinn Is received at the office of this system, his

election is of nn effect, and his death shall be

condidered as that of a member before retirement
unless the board, upon iIts determination that the
election would have been received at the office of this
system more thag thirty days prior tn the death but for
circimstances not within the control of the member
and not based upon any consideration of heaith, family
relationship or other cnnsideration personal to the
member, accepts the election. If, however, the
member refired nr retires on or after Pebruary 1,
1965, his subsequent death, regardiess of how soon it
ocenrs after his retirement ot after his election or after
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receipt of his eclection shall nor affect his prior
election, and his death shall be deemed to have
occurred afier his retivermnent.

{Prior eode § 2904.147.)

3.24.1920 Optional settlement one,

Optionat settlement one consists of the right to
have a retirement allowance paid such member unti
his death and if he dies before he receives in annuity
payments the amobnt of his accumulated contributions
at retirement, to have the balance at dsath paid to his
beneficiary or astate.

{Prior code § 2904.148.)

3.24.1930 Optional settlement two,

Qptional settlement two consists of the right 1o
have a retirement allowance paid him until his death
and thereafter to his benefieiary for life.

{Prior code § 2904.145.)

3.24.1940 Optional seftlement fhree.

Optional setttement three consists of the zlght to
have a refirement ailowance patd him unsil his death
and thereafter 1o have one-half of his retirement
ailowanee paid fo his beneficiary for life.

(Prior code § 2904.150.)

3.24.195¢ Optional settlement four.

Optional settiement four consists of such other
benefits as are the actuarial equlvalent of his
retirement allowance, that e may selest subjeet to the
approval of the board. However, the actuarial
equivalent of benefits under this oprional settiement
payabie to the member's beneficiary shall not exceed
the actuariai equivalent of the benefits which would be
payabie to that beneficiary if the member had elected
optional setflement two.,

(Prior code § 2504.151.)

Part 20
DEATH
Sections:
3.24.2000 Death benefits - Conditions.
3.24.2010 Basic death benefit - Designated.

3.24,2020 Basic death benefits - Election
proeedures.
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3.24.2030 Payment ou death of one
receiving refirement allowance.

3.24.2040 Death prior to retirement -
Payment te spouse, children or
estafe.

3.24.2000 Death benefits - Conditiens,

Upon the death, before the effective date of his
retirement or before his retirement is approved,
whichever is the later, of a member while in the eity
service, or within four months after discontintance of
eity serviee, provided he has nof been paid more than
one-fourth of hiis aceumulated normal contributions, or
while physicallty or mentally incapacitaed for the
performance of his duty, if such incapacity has been
continuouns from discontinuance of city service, this
system is liable for a death benefit, payable to his
estate ot 10 his beneficiary. Upon the death, before the
effective date of his retiremens or before his retirement
is approved, whichever is the tafer, of a member
under eireumstaneas in which this system is not so
lable for the death benefit, this system is Hable for a
limited death benefit which consists only of
accumulated contributions of the member, payable 1o
his estate or his beneficiary.

{Prior code § 2904.152.)

3.24.2010 Basic death benefit - Designated.

The basic death beneflt shali consist of!

His ascumulated contributions;

An amount provided from eontributions by the
city equal (o one-twelfth of the annual
compensation earnable by the deceased member
during the twelve months immediately preceding
his death, multiplied by the number of completed
years of service under the system, but not to
exceed one-haif of such compensation,

(Prior code § 2904.153.)

A,
B.

Basic death benefits - Election

procedures.

A. A member may eleet or by a writing filed with
the board to have all or patt of the basic death
benefit paid in monthly insialments, fixed in
nember or amount and not involving life
contingency, subject to such rules as the board
may adopt.

Regular interest shall be credited on the unpaid
balance of benefits payable.

3.24.2020
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B. Ifa member dies without having made an election
under subsection A. of this section, his
beneficiary, after the death of the member and
prior to the payment fo him of the basic death
benefit or any part thereof, may elect by a
writing filed with the board to have the basic
death benefit paid to him in the manner provided
in subsection A. of this section.

C. When an election has been made to have the
basic death benefit paid in accordance with
subsection A. of this sectibn, the first of such
instaliments shall be paid on the first day of the
month next following the date when the basic
dcath benefit would otherwise be payéable, and
one of such instaliments shall be paid on the first
day of each month thereafter, Such monthly
installments shall be the actuarial equivalent of
the portion of the basic death benefit to be paid in
installments on the date that such basic death
benefit would otherwise be payable,

D. The board may provide that any election by a
member or by a beneficiary under the provisions
of this section is void if the amount of this
monthly installment is Jess than the minimum
amount fixed by the board,

{Prior code § 2904.154.}

3.24.2030 Payment on death of one receiving
retirement allowance.

Upon the death of any person, after retirement
and while receiving a retirement allowance from this
system, there shall be paid to his estate or to such
beneficiary as he shall nominate by written designation
duly executed and filed with the board, the sum of five
bundred dollays, to be provided from contributions by
the city.

(Prior code § 2004.155.)

3.24.2040 Death prior to retirement - Payment

to spouse, children or estate.

A. Upon the death while in city service and before
the effective date of his retirement of 2 member
who has attained the minimum agé for voluntary
service retirement applicable to him at the time of
his death and who s credited with twenty or
more years of city serviee, a monthly allowance
equal to one-half of the unmodified retirement
allowance which the member wonld have been
entitled to receive if he had retited for service on
the date of his death shall be payable as follows:
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- 1. If the deceased member was a male and is

survived by a surviving wife, sald monthly
aliowance shall be paid to his surviving wife
for as long as she lives; or '

2. If the deceased member was a female and is
survived by a surviving husband, said
monthly aliowance shall be paid tc the
surviving husband for as long as he lives; or

3. H the deceased member is not survived by
eithey a surviving wife Dr surviving
husband, but is survived by a surviving
unmarried child or children under the age of
eighteen years, said monthly allowance shall
be paid to such of his or her said children as
ate both unmarried and under the age of
eighteen years, share and shate alike, until
each has either married or attained the age
of eighteen years, whichever is the earlier;
provided, that no ¢hild shall be emitled to or
be paid any allowance under this section
after marrying or attalning the ape of
eighteen years.

4, 1f the deceased member is survived by a

© surviving wife or surviving husband and
such surviving wife or surviving husband
subsequently dies before all children of the
deceased member shall have either married
or attained the age of eighteen years, said
monthiy allowance shall then be paid to such
of his said children, if any, as are unmarried
and under the age of eighteen years, share
and share alike, umntil each has either married
or aftained the age of eighteen years;
provided, that nochild shall be entitied 1o or
be paid any allowance afler marrying or
attaining the age of eighteen years,

5. Ifthe deceased member is not survived by a
surviving wife or surviving husband or by
any surviving children who are unmarried
and under the age of eighteen years, no
monthly allowance shall he payable under
this section.

The aliowance provided by this section shall be

paid in lfeu of the basic death benefit, but the

“surviving wife or surviviog husband, or, if there

is no surviving wife or surviving husband, all of
the surviving children, if any, who qualify for
said monthly allowance, may elect, before any
monthly allowance is paid fo any person under
this section, 1o receive gaid baaic death benefit in
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lien of said monthly altowance, in which event
the basic death benefit shall be paid to
whomsoever is entitled o the same and no
allowance shall be paid to any person under this
section,

If the toral of all monthly allowances paid or
payable under this section Is less ihan the basic
death benefit which weuild have been otherwise
payable on account of the member's death, the
amount of such basic death benefit less the total
amount of all allowanees paid under this section
shall be paid in a lump sum to the surviving
children, if any, of the deceased member, share
and ahare alike, or, if there are no such ¢hildren,
to the estate of the person last receiving said
allowance,

The board shall compute the amount by which
benefits paid pursuant to this section exceed the
benefits which would otherwise be pavyable, and
shall charge any such excess against the
contrihutions of the ¢ity so that there shall be no
Increase in contributions of the members by
reason of benefits paid pursoant to this section.
Asused in this section, a “surviving wife” means
a wife who was married to the deceased member
at the time of the member's death and for af least
oie year immediately preceding his death, a
“sarviving husband” means a husband who was
married to the deceased member at the tme of
the member's death and for at least one year
immediataly preceding the member's death, and
“child” includes a posthumously born child of the
deceased member,

(Prior code § 2904.156.)

Part 21

SPECIAL BENEFITS FOR.
CERTAIN FORMER HEALTH
DEPARTMENT EMPLOYEES

Seetions:

3.24,2050 Optinn for special bencfits -
Conditions.

3.24,2060 Special retirement allowance.

3.24.2070 Basic deatt benefit.

3.24.2080 Death henefit where deceased
had twenty years' scrvice and
was at least fifty-five ycars old,

§3.24,2050

3.24,2090 Discontinuance of service -

Election to leave accumulated
' contributions in fund.

3.24,2100 Reentry into city service.

3.24.2118 Additional costs to be borne by
city,

3.24,2120 Reference to other paris or
sections,

3.24,2050¢ Option for special benefits -

Conditions,

A.  Subjectto the conditions, l[imitations, restrictions

and requirements hereinafler set forth or
contained in this section er in other sections of
this Part 21, any person employed on June 360,
1968, in the city's health depariment who on July
1, 1968 was employed by the county of Santa
Clara in the Santa Clara County health
department shail have an option to elect to obtain
the special benefits provided for In this part, in
lieu of any other rights or benefits provided by
other provisions of this part, if all of the
following requirements and conditions are met
and satisfied:

1. Such person was on June 30, 1968, a
member of this retirement system; and

2.  Such person’s employment in the health
department of the city was terminated, from
any cause, on June 30, 1968; and

3. At the time of terminanon of said person's
employment in said health department of the
city, such person had standing to his credit
in this retitement systern aceumulated
contributions of five ndred doliars or
more; and

4. Such person shall not have withdrawn from
the retirement fund porsnani fo Section
3.24.510 any portion of his accumulated
contributions or, if he shall have withdrawu
any such accurrulated contribations purstant
to such Section 3,24.510, he repays to the
seeretary, for deposit in the retirement fond,
at the time he exercises the gption herein
granted to him, an amount of money equal
to ali accumulated contributions theretofore
withdrawn by him pursbant to said Section
3.24.510; and .

5. Such person shall not have retired, nor shall
have received any retirement benefits,
pursuant {o the provisions of this retiremnent
system,




§ 3.24.2050

No such person to whom such option is
hereinabove given shall be governed by the
provisions of this Part 21, nor be entitled to any
of the rights or henefits provided for in this Part
21, unless he exercises such option in the manner
and within the time specified in this section, gnd
no later,

Fach such person who exercises said option
within the time and in the manner specified in
this section shall on and after the exercise of such
option be governed by the provistons of this Part
21, and be entitled {o the rights and benefits
provided for in this part, subject to the
abovernentioned conditions, limitations,
restrictions, and requirements; in lieu of being
governed by any other provision of this chapter
and in lieu of being entitled to any other rights ot
benefits provided by other provisions of Chapter
3.24.

Each person who is given the option specified in
this section must, if he desires to exercise said
option and in order to exercise the same, file with
the secretary of the retirement board a written
staternent on a form to be fumished to him on his
request by said secretary, declaring that he elects
to exercise said option, and must in addition, if
he shal} have already withdrawn any accumutated
contributions pursuant to Section 3.24.510, pay
to the said secretary for redeposit im the
retirement fund any and all accurulated
coniributions theretofore withdrawn hy him
pursuant to said Section 3.24.510, Said statement
shall he filed and said moneys shall be paid as
aforesaid on or before, and no later than
December 31, 1969.

Upon filing said written statement and payment of
such money in the manner and within the time
hereinabove specified, such person shall be
deemed to have exercised his szid option.

Each person who is eligihle for and who
exercises the gsbovementioned option in the time
and manner specified in this section shall
continue 1o be amember of the retirement systern
established by this chapter, but shall be entitled
onty to the allowance and benefits provided for in
this Part 21, and to no other benefits or
allowances.

(Prior code § 2904.160.)
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3.24.2060 Special retirement allowance.

A,

If 2 person who is eligible for and entitied to the
option specified in Section 3.24.2050 exercises
such option in the manner and time specified in
said Section 3.24.2050 and such person's
employment with the county of. Santa Clara
continues withonut interruption from July 1, 1968,
until terminated by his retirerment, either for
services or for disability, under and pursaant to
a retirement plan or system of the county, then in
that event such persom, upon being so retired
from county service, shall be deerned to have

" retired for the same eause from city service, as of

the day of his retirement from county service.
Upon sueh retirement from city service, such
person shall be entifled to teceive, and shall be
paid, frorn the retirernent fund established by this
retirement plan or system, a monthly service
retirement allowance or, if his retirement from
county service is for disability, a monthly
disability retiremem atlowanee. Such monthly .
service retirement or monthly disability
refirerment aflowance, as the case may be, shail
be gn amount of money which, when added to the
monthly retirement allowance which such person
will be entitied to receive under and pursuant to
any applicable county retirernent plan or system,
will make the total amount of such city allowance
and county allowance equal o the monthly
service retirement allowance, or the monthly
disability retirement aliowance if the refirement is
for disability, which such person would be
entitled to receive under and pursuvant to the
provisions of this retirement sysiem (other than
the provisions of this Part 21), as it existed on
June 30, 1968, if sach person were entitled 10
have credited to him aa city service all county
service for which he is entitled to creditunder the
county retirement system or plan and if such
county service had heen rendered for the city at
the same rate of compensation as that paid him by
the county for such service.

In determining or computing the amount of any
of the abovernentioned city or county allowances,
no modifieation shall be made because of said
person’s election to have part of his allowance
paid to himself during his life and a part paid
after his death to any survivor, estats or othier
person under any option, settlement provision o
provisions existing in either the city’s retirement
systern or in the county's retirerment system.
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However, nothing hercin contained shall be
deemed to prohibit such person from exercising
any optional settlement rights granted him by a
county retirement system or pian. Also, if any
person retiring from city service pursuant to the
provisions of this Section 3.24.2060 should wish
tc have part of his above-specified city retirement
allowance paid to himself during his life and a
part paid after his death to a survivor, estate or
other person under and pursuant o the optional
settlement provisions of Part 19 of this chapter,
he shall have the right to have such done under
and pursuant to and subject to the provisions of
said Part 19,

If after retiring from county and city service as
aforesaid any said person should become
reinstated into county service, his city retirement
and city retirement allowance shall cease as of the
date he is reinstated into county service, and
except to the extent hereinafter otherwise
expresaly provided, neither he nor his estate or
any of his survivors shall thereafter have any
right to any retirement allowance, or any right to
any allowance under any optional! retirement
provision, However, if after being so reinstated
into county service he should again be retired
from county service, he shall then again be
deemed to have retired, for the same cause, from
city service as of the date of his last retirement
from county service, and shall be entitled to a
city retirement allowance in an  amount
determined and calculated in accordance with the
above provisions of this section, and shall have
such other rights as are hereinabove expressiy
granted by the above provisions of this section
with respect o his retirement.

The provisions of this section shall not be
applicable, and a person shall have no rights
thereunder, if such person’s employment with the
county, commenced on July 1, 1968, is
terminated by means for any reason other than
service retirement or disability retirement, even
though at the time of termination of such county
service, or subsequent thereto, such person is or
becomes entitled to a retirement allowance or any
other bensfit under the county's retirement
sysiem or plan.

(Prior code § 2004.161.)
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3.24.2070 Basic death benefit.
A. Ineach of the following sitnatinns, to wit:

L.

Where a person who is eligible for and
entitled to the option specified in Section
3.24.2050 exercises such option in the
manner and time specified in said Section
3.24.2050, and such person’s employment
with the county of Santa Clara continues
without interruption from July 1, 1968, until
termination by his death before retirement
and while in county service; or

Where a person who is eligible for and
entitled to the option specified in Section
3.24.2050 exercises such option in the
manner and time specificd in said Section
3.,24,2050, and such person subsequently
retires from city service pursuant to the
provisions of Section 3.24,2060 and then
dies within four months from and after the
effective date of his said retirement without
having received from the city, for or
because of such retirement, benefits or
allowances totaling more than one-guarter of
his fotal accumulated coniributions in the
retirement system; or

Where a person who is eligible for and
entitled to the option specified in Section
3.24.2050 exercises such option in the
mamner and time specified in said Section
3,24.2050, and such person's service with
and for the county of Santa Clara is
subsequently discontinued by means other .
than retirement, becanse of physical or
mental incapacity for the performance of

. duty, and such discontinuance and incapaCity

continues without interruption from the time
of his discontinuance of county service until
his death, and such person has not
withdrawn any of his accumulated
contribution from either the county’s or the
city's retirement system; Such person’s
designated beneficiary, or his estate if no
beneficiary shall have been designated, shall
be entitled to receive, and shall be paid,
from the retirement fund established by the
provisions of this chapter, as a death benefit,
the following sums of money: _
a. All of such person's accumulated
coptributions, if any, in this retirement
systent; and
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b. An amount of money equal t0 cone-

twelfth of such person's annual -

compensation during the twelve months
immediately precading the termination of
his service with and for the county of
Sants Clara, multiplied by the total
number of completed years of service for
which he is entitled to credit under his
retirement  system and under said
county’s retirement system, but not to
exceed a maximum of one-half of such
annual compensation, rsduced by the
amount of death benefit, excluding return
of accumniated contributions paid or
payable to such beneficiary and/or estate
under the county's retirement systeul.

B. Subject to the provisions of Section 3.24.2020,
the person because of whose death such death
benefit is payable may elsct prior to his death, or
his benefictary may elect after his death, to have
said death benefit paid in instal’ments as provided
in Section 3.24.2020 of this chapter.

C. In no event shall any beneficiary, estate or other
pexson be entitled lo any payments under the
provisions ¢f this section if any person is paid or
becomes entitled to any alowance or benefits
under the provisions of Ssction 3.24.2080.

(Prior code § 2904,162.}

3.24.2080 Death benefit where deceased had
twenty years' service and was at least
fifty-five years old,

A. . If a person who is eligible for and entitied to the

- option specified in Section 3.24,2050 exercises

such option in the manner and time specified in

sneh Section 3.24.2050, and if in addition such
person's employment with the county of Santa

Clara continues without interruption fram July 1,

1968, until terminated by his death before

retirement and while in county service, and if in

addition such person at the time of his said death
had already attained the age of fifty-five years
and was eatitled to credit, under the retirement
system of the county of Santa Clara and under
this retirement systern for a total of twenty or
more years of county and city service, then in
that event a monthiy allowance equal to one-haif
of the monthly service retirement allowance
which such person would keve been entitled to
receive purshant to the provisions of Section

3.24.2060 from the retirement fund established

by this retirement plan or system if as of the date
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of his death he had retired from county and city

service pursuant to the provisions of said Section

3.24.2060, shail be paid to the following petsons,

as follows:

1. If the abovementioned deceased person
leaves & surviving spouse, to his surviving
spouse for as long as such surviving spouse
lives or until such surviving spouse
remarries, whichever is earlier; and
thereafter, collectively to those surviving
children, if any, of the abovementioned
deceased person who are under the age of
sighteen years and unmarried until all such
children attain the age of eightcen years,
become married or die, whichever isearlier;
provided that no child shall be entitied to
receive or be paid any allowance after he or
she marries, attains the age ofeighteen years
or des;

2, If the abovementioned deceased person
jeaves no surviving spouse, but isaves
surviving unmarried children under the age
of eighteen ysars, collectively to those
surviving unmarried children who are under
the age of eighteen years until all such
children becoms ‘married, attain eightsen
years of age or die, whichever is garlier;
provided that no child shall be entitled to
receive or be paid any allowance after he ox
she marries, attains the ags of eighteen years
ar dies,

1f the abovementioned deceased person lsaves no
surviving spouse and no unmarried chiidren
under the age of eighteen years at the time of his
death, no allowance shall be payable or paid
under or pursuant to the provisions of this
section.
Any aliowance payable or paid under or pursuant
to the pravisions of this section shall be in Hen of
any benefits payable under or pursuant to the
pravisions of Section 3.24.2070; howsver, a
pexson, or such person's guardian, qualifying for
an allowance under this section may slect, before
receiving any such allowance, to receive the
benefits payable under Section 3.24.2070 i lien
of receiving or being entitled to receive any
atlowance or allowances under this section,

Asused in this ssction, “surviving spouse™ means

a surviving husband or wife who was married to

the ahovementioned deceased person for at least

one year immediately prior to the deccased

person's death, and “surviving child” inciudes a

surviving posthumously born child.
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If, after all payments to which any person or
persens may be entitled under the sbove
provisions of this section have heen paid, the total
of such payments made under the above
provisions of this section are less than the basic
death benefit which would otherwise have been
payable undsr Section 3.24.2070 because of said
person’s death, then in that event the amount of
such basic death benefit, less the amount of all
payments made under and purswant to this
section, shall be paid in a lump sum as follows:
1, If the person last entitled to the allowance
provided by this seetion was the surviviag
spouse of the abovementioned deceased
person, and such surviving spouse has
rematried and s alive, such swm shall be
paid to such remarried spouse;

2. Otherwise, to the surviving children of the
abovementioned deeeased person, share and
share alike, or if there are no surviving
children, to the estate of the person last
entitled to any allowance under this seetion.

{Prior code § 2904.163.)

3,24.2090 Discontinnauce of service - Election

A,

te leave accumulated contributions in
fund.

1. Ifa person who is eligible for and entitled to

the option specified in Section 3.24.2050
exercises such option in the manner and time
specified in said Seetion 3.24.2050, and i in
addition such person's employment with the
county of Santa Clara is discontinued by reason
of resignation or discharge, or by reason of layoff
or leave of absence deemed by the administering
board of the retirement system of the county o
have resulted inpermanent discontinuance (and in
such case, as of the date of the determination by
said board that the discontinuance is permarent),
or if the disability retirement of such person
under both the county's retirement systemn and
under the eity's retirement system i folowed by
cessation of the disability and cancellation of the
disability allowance such person was receiving
from the county retirement system and aiso the
disability allowance such person was receiving
from this retitement system and such person does
not reender county or ¢ity service or employment,
and if, in addition, the total amount of such
person's accumulated contributions standing o
his credit at sueh time in this city's retirement
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system is five hundred dollars or more, he
shall have the right to elect, not later than
ninety days after the date upon which notice
of such right is mailed by this system to such
person's latest address on file in the office of
this system, whether {0 allow all or part (but
in no event less than five undred dollars) of
his aceumulated contributions to remain in
the retirement fund of this system. Fajlure to
make such election shall be deemed an
Irrevocable  election o withdraw  his
accurmnulated  contributions  unless  the
member is entitled to credit for twenty years
of service with the city, An election to allow
all or part of one's accumulated
contributions to remain in the retirement
fund established by this system may he
revoked at any thme as to all the
contributions allowed to remain in the fund,
or a5 to any part of them in excess of five
hndred dollars; and al] contributions
covered by such revocation may then be
withdrawn. .

Upon withdrawal of any accumutated
contributions, the member withdrawing the
same shall Jose, and shail not be entitled to
any credit for any ¢ity service on account of
whith such withdrawn contributions had
theretofore been paid into this system's
retirement fund. In determining the city
service for which a member is no longer
entitied to credit upon withdrawal of all or
part of his contributions, the withdrawn
contributions shall be deemed to have been
paid into the retirement fund on aecount of
the latest city service rendered by such
person to the city, or on account of his
earliest such service if so requested by such
person at the time he withdraws his
contributions,

Sueh persor may at any time, if he so elects,
voluniatily relinguish such right as he may
have to be credited for city service during
such periods of time as may be designated
by him withont withdrawing any
contributions paid by him because of such
city service, provided he retains credit for
not less than five years of continuons city
service; and in such event, determining his
eligibility for or the amount of any benefits
to whick he may become entitled, he shall
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be given no credit for any service so
relinquished by him, and any contributions
left in the fund which were made because of
the service for which he has relinquished
credit shall be treated as additional
contributions made pursuant to Section
3.24 590 or Section 3.24.740,

If such person does elect in the above
circurnstances to allow his accumulated
contributions to remain in the retirement
fund established by this system, his

membership in this system shall be deemed -

to contirue, and he shall be entitled to
retiremnent for service or disability upon
satisfying the requirements for such
retirement as contained in other parts of this
chapter, as such parts exist and are worded
on July 1, 1968, except that he shall not be
subject to the minimum service
requirements. After qualification of such
member for retirement by reasor of age or
disability, he shall be entitled to receive a
retirement allowance based upon the amount
of his accumulated contrihutions and city
service standing to his credit at the time of
retiremment and on the city employer
contributions held for him, and caleulated in
the manper provided by the provisions of
other paris of this chapter, as they read on
June 30, 1968, for determination of the
amount ©of such allowance for other
members of this system except that the
provisions of this chapter for minimum
service and disability retirerent allowances
do not apply to him unless he meets the
minimum service requirements therefor. In
the event such member should die before
retiring pursunant to the provisions of this
gection, a death benefit equal fo his
accumuiated contributions in this retirement
system shall be paid fo his designated
beneficiaty or to his estate if he fails to
designate a beneficiaty, unless a death
benefit is payable under the provisions of
Section 3.24.2070, in which latter event the
death benefit payable under Section
3.24.2070 shall be deemed {o be in lieu of
any death benefit provided for herein and nio
death benefit shall be payable vnder the
provisions of this section.
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L.

I the event that the retirernent system of the
county of Santa Clara should also give to
said member the right, in the above-
specified circumstances, to continue to be a
member of the county retirement system and -
1o subsequently become entitled to service or

. disability retirement under the county systermn

at the same time that such person coukl
retire under the provisions of subsection A.
of this section, and if such member should
subsequently ratire for service or disability
under the county's system pursuant to such
provisions of the county's retitement systent
at the same time that he retires under the
city's retirement system pursuant to the
above provisions of subsection A. of this
section, then and in that event the monthly
service retivement allowance or mounthly
disability retirement aliowance, as the case
may be, which such person shall be entitied
to reccive from the retitement fund
established by this city system shall be, in
fien of the amount hereinabove specified in
subsection A., an amount of money which
when added to the monthly retirement
allowance which such person will be entitled

to receive under and pursuant to the county

retirement system, will make the total
amount of such city aliowance and county
allowance equal the manthly service
retiremnent  allowance, or the monthly
disability retirement allowance if the
retirement is for disability, which such
persons would be entitled to receive under
and pursuaint o the provisions of subsection
A, of this section if spch person were
entitted to have credited to Mm as city
service all county service for which he is
entitled to credit under the county retirement
system and if such county service had been
rendered for the city at the same rate of
compensation as that paid to him by the
county for such service,

In determining or computing the amount of
any of the abovementioned city or county
allowances, no modification shall be made
becavse of said person's election to have
part of his alfowance paid to himself during
his life and a part paid after his death to any
survivor, estate or other person under any




RETIREMENT SYSTEM SUBSEQUENT TO JULY 1, 1951

optional seftlement provision or provisions
existing ineither the eity's retirement system
oI in the county's retiremment system.
" However, nothing herein contained shall be
deemed to prohibit sueh person from
exereising any optional settlement rights
. granted him by a county retirement systes
or pian. Also, if any person retiring from
eity service pursuant to the provisions of this

Section 3.24.2090 shouid wish to have part

of his above-specified city retirement
allowance paid to himself during his life and
a part paid after his death to a survivor,
estate or other person under and pursvant to
the optional settlement provistons of Part 19
of this chapter, he shall have the right to
have such done under and ptrsuant to and
" subject to the provisions of said Part 19. -
3. If after retiring from county and city service
as aforesaid any said person should become
reinstated into county service, his eity
retirement and city retirement allnwance
shall cease as of the date he is reinstated into
enunty service, and, except to the extent
hereinafter ntherwise expressly provided,
neither he nor his estate or any of his
survivors or beneficiaries shall thereafter
have any right to any retirement allowance
or any right to asy allowance under any
optional retirement provision. However, if
after being so reinstated into county serviee
he should agaim he retired from eounty
" gervice, he shall then agam be deemed to
have retired, for the same cause, from city
service as of the date of his last retirement
from county services, and shall be entitled to
a city retirement allowance in an amount
defermined and calculated in aecordance
with the above provisions of this sectinm,
and shait have such other rights as are
hereinahove expressly granted by the above
provisions of this section with respect to his
first retivement.

(Prior cede § 2504.164.)

3.24.2100 Reentry into city service.

A,

If after retiring from eity service under and
pursuant to the provisions of Section 3,24,2060
or 3.24,2050 of this part such retired person
should again hecome an officer or employee of
the city of San José, other than as a member of
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the city councit or member of a city board or
commission, his city retirement and city
retirement alfowance shall cease as of the date he
is reemployed by the eity, and, exeept to the
extent hereinafter otherwise expressly provided in
this Seetion, neither he nor his estate or any of his
survivors or beneficiaries shall thereafter have
any right to any retirement allowance, or any
right to any allowance under any optional
settlement provision, ox any other right under the
provisions of this chapter, If such person’s new
employment with the city is in a position which
entities him to membership in the retirement
system established by the provisions of this
chapter, he shall thenceforth have only such
retirement and other rights as are provided for
members generally by the provisions of other
parts of this chapter; provided and exeepting,
however, that if he should subsequently retire
vnder and pursuant to the provisions of other
parts of this chapter, and if at the time he so
fetires pursuant to provisions nf other parts he is
receiving or is or becnmes entitled tn receive a
retirement allnwance from the county of Santa
Clara because of emnty service rendered after
July 1, 1968, then in that event only he shall have
the right to receive, if he so elects, on retiring
from city service under this retirement system,
while he is receiving a retirement allowance from
the county of Santa Clam, a2 monthly retirement
allowance from the city determined and
calculated as provided in Scetion 3.24.2060. The
last-mentioned election must he made prior to the
time he is granted retirement,

If a.person who is eligible for and eatitled to the
option specified m Section 3.24.2050 exercises
sueh option in the manner and time specified in
Section 3.24,2050, but such person’s employment
with the county of Santa Clara does not continue
without interruption from July 1, 1968 unti
terminated by his retiremest either for service or
disability under and pursuant to the retirement
plan or system of said county, and such person
should subsequently again hecome an officer or
employee of the city, he shall thence forth have no
rights whatsoever to any atlowances or benefits
under the provisions of this Part 21, except such
as may hereinafter be expressly granted by the
provisinns of this sectinn. If such person's said
new employment with the city is in a position
which entitles him to membership in the
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retirement system established by the provisions of
this chapier, he shail theneeforth have anty such
retirement and other rights as are provided for
members generally by the provisions of other
parts of this chapter; provided, and excepting,
however, that if such person’s employment with
the county of Santa Clara had been discontinued
under and by virtue of eircumstanees or reasons
specified in Section 3.24.2090, and if in addition
upon so discontinuing fiis employment with the
county such person was eatitied to continue and
has continued his membership in the county's
retirement system as described in subsection B, of
Seetion 3.24.2080, and if in addition such
person, at the aame time that he should
subsequently retire from eity service under the
retirement system established by this chapter
shouid also be eligible fo retire and does retire
for or from county serviee under the county's
retirement system, then in that event only he shall
have the right to receive, if he so elects, on
retiring from city service under this retirement
system while he is receiving a retirement
allowance from the county, a monthly retirement
allowance from the eity determined and
calcutated as provided in Section 3,24.2060, The
last-mentioned election must he made prior fo the
time he is granted retirement.
{Prior code § 2504.165.)

3.24.2110 Additional cnsts to be borne by city,
All additional eosts incurred by thi2 retirement
sysiem because of any special benefits provided by the
provisions of this Part 21 te any city officers or
. employees or former officers or employees over and
above such benefits as would be provided to such
employees by provisions of other parts of this chapter
if this Part 21 has not been adopted shall be borne and
paid for by the city.
{(Prior code § 2904,167)

3.24.2120 Refereuce to other parts or sections,

SAN JOSE CODE.

Part 22

SPECIAL BENEFTES FOR
CERTAIN FORMER COMMUNICATIONS
DEPARTMENT EMPLOYEES

- Bections:

Whenever reference is made by any of the

provisions of this Part 2} tn any other part, or to any
sections contzined in any other pait of this chapter,
such reference shal be deemed to be made to such
ather part 01 section o1 sections as it or they existed on
June 30, 1968,

(Prior code § 2904.166.)
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3.24.2150 Option for special benefits,

3.24.2160 Special retirement allowance,

3.24.2170 Basic death benefit.

3.24.2180 Death benefit where deceased
had twenfy years' service and
was at least fifty-five years old.

3.24.2190 Discontinuance of service -
Election {o leave accumuiated
contributions in fund.

3.24.2200 Reentry into city service,

3.24,2210 Return to city ernployment.

3.24.2220 Retirement af age fifty-five - Less
than five years of county service,

3.24.2230 Additienal costs to be borne by
city.

3.74.2240 Reference to other parts o

' sections. :

3.24,2150  Opiion for special benefits. _

A. Subject to the conditions, limitations, restrictions
and requirements hereinafter set forth or
contained in this section or in other sections of
this Part 22, any persan employed on September
8, 1974, in the city’s communications department
who on September ¢, 1974, was employed by the
county of Santa Clara in the Santa Clata County
communications depariment shall have an option
to elect to obtain the special henefits provided for
in this part, in lieu of any other rights or benefits
provided by other provisions of this part, if all of
the foilowing requirements and conditions are
met and satisfied:

1. Such person was on September 8, 1974, a
member of this retirement sysiem; and

2. Such person's -employment in the
communieations department of the cify was

terminated, from any cause, on September

8, 1974; and

3. At the time of termination of said person's
employment in the eommunications
department of the eity such person had
standing to his credit in this retirement
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system accumujated contributions of five
hundred daoliars or more; and
4,  Such person shall not have withdrawn from
the retirement fund pursuant to Section
3.24.510 any portion of his accumulated
contributions, or, if he shall have withdrawa
any such aceumulated contribntions pursnant
to such Section 3.24.310, he repays to the
secretary, for deposit in the retirement fund,
at the time he exercises the oplion herein
granied to him, an amount of money equal
to ait accumalated contributions theretofore
withdrawn by him porsuant to said Section
3.24.510; and
5. Such person shall not have retired, nor shall
have received any retirement benefits,
pursuant to the provisions of this retirement
system.
No snch person fo whom such option is
hereinabove given shall be governed by the
provisions of this Part 22; nor be entitled to any
of the rights or benefits provided for in this Part
22 unless he exercises such option in the manner
and within the time specified in this section ard
1o later.
Bach such person who exercises said option
within the time and in the manner specified in
this section shall on and after the exercise of such
option be governed by the provisions of this Part
22, and be entitled to the rights and benefits
provided for in this port, subject to the
abovementioned conditions, limitations,
restrietions and requirements, in lien of being
governed by any other provision of this chapter
and in liew of being entitled to any other rights or
benefits provided by other provisions of this
chapter.
Bach person who is given the option specified in
this section must, if he desires to exercise said
option and in order to exercise the same, file with
the secretary of the retirernent board a written
staiement on a form to be furnished to him on his
request by said secretary, declaring that he elects
to exercise said optien, and must in addition, if
he shali have already withdrawn any accumalated
contributions pursuant to Section 3.24,510, pay
to the said secretary, for redeposit in the
retirement fund, any and alt aceumulated
contributions theretofore withdrawn by him
pursuant {o said Seetion 3.24.510. Said stalement
shall be filed and said moneys shall be paid as
aforesaid on or before and pu later than
December 31, 1974,
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Upon filing such written statement and payment
aof such money in the manner and within the time
hereinabove specified, such person shall be
deemed to have exercised his option,

Bach person who is eligible for and who
exercises the abovementioned eption in the time
and manner specified in this section schall
cantinue to be a member of the retirement system
established by this chapter, but shall be entitled
only to the allowance and benefits provided for in
this Part 22, and to no other hepefits or
aliowances.

(Prior code § 2904.168.)

3.
A

24

2160 Special retirement allowance.

1f a person who is eligible for and entitled to the
option specified in Section 3,24.2]150 exercises
such option in the manner and time specified in
said Seciiun 3.24.2150, and such person's
employment with the county of Santa Clara
continues without interruption from September 9,
1974 until termination 9y his retirement, either
for service or for disabiiity, under and pursuant
to a retirement plan or system of said county,
then in that event such person upon being s0
retired from county service shall be deemed to
have zetired, for the same cause, frorn city
service, as of the day of his retirement from
connty service,

Upon such retitement from ity service, such
person shall be entitled to receive, and shall be .
paid, from the retirement fund established by this
relirement plan or system, a monthly service
retirement atlowance or, if his retirement from
gounty service is for disability, a monthly
disability retirement allowance. Sueh monthiy
service retierent ot monthly  disability
retirement allowance, as the case moy be, shail
be an amonnt of meney which, when added to the
monthly retirement allowance which such person
will be entitied to receive under and pursuant to
any applicable county retirement plan or system,
will make the total amount of such city aliowance
and eounty aflowance equal to the monthly
service retirement aflowance, nr the monthly
disabitity retirement allowance if the retirement is
for disabifity, which such person wouid be
entitied to receive under and pursuant to the
provisions of this retirement system (other than
the provisions of this Part 22}, as it existed on
September 8, 1974, if sueh persan were entitled
to have credited to him, as city service, all
connty service for which he is entitled to credit
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under the county retirement system or plan and if
such county service had been rendered for the
eity at the same rate of compensation as that paid
him by the eounty for such service,
. In dstermining or computing the amount of any
. of the abovementioned city or eounty aflowanees,
ne modifieation shall be made beeause of sueh
person's election to have part of his ailowanee
paid tn himself during his life and a part paid
after his death to any survivor, estate or other
person uider any option, settlement provision or
provisions existing in either the city’s retirement
systermn or in the county’s retirement system.
However, nothing herein contained shall be
desmed to prohibit sueh person from exercising
any optional settlement rights granted him by a
eounty retirement system or plan, Also, if any
person retiring from city serviee pursbant to the
provisions of this Section 3,24.2160 should wish
to have part nfhis above-specified eity etirement
allowance paid i himself during his life and a
part paid after his death to a survivor, estate or
other person under and pursuant to the optional
settlement provisions of Part 19 of this chapter,
he shall have the right to have such done under
and pursuant (0 and subject to the provisions nf
Part 19 of this chapter,
If after retiring from counfy and city serviee as
aforesaid any said person should become
reinstated into eounty service, his city retirement
and eity retirement allowance shail cease as of the
date he is reinstated into eounty service, and
execept to the extent hereinafter otherwise
expressly provided, neither he nor his estate or
any of his survivors shall thereafter have any
right to any retitement allowance, or any right to
any allowanee under amy optional retivement
provision. However, if after being so reinstated
into county serviee he shouid apain be retired
from county serviee, he shall then again be
deemed to have retired, for the same eause, from
eity service as of the date of his last retirement
from county service, and shall he entitled to 2
eity retirement allowance in an amount
determined and caleulated in accordanee witit the
above provisions of this seetion, and shall have
such other rights as are hereinabove expressly
granted by the above provisions of this seetion
with respect to his retirement.
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The provisions of this section shall not be
applicable, and a person shall have ‘no rights
thereunder, if such person's employment with the
eounty commenced on Sepiember 9, 1974, is

" terminated by means or for any reason other than

service retirement or disability retirement, even
though at the time of termination of such eounty
serviee, or subsequent thereto, sueh person is or
becomes entitled to a retitement allowanee or any
other benefit under the eounty’s retirement
system or plan.

(Prior eode § 2904.169.)

3.24,217¢ Basic death benefit.

A,

In each of the following situations:

1. Where a person who is eligible for and
entitted to the option specified in Seetion
3.24.2150, and such person's empleyment
with the eounty of Santa Clara continyes
without interruption from September 9, 1974
until terminatinn by his death before
retirement and while in the eounty serviee;
or

2. Where a person is eligible for and entitled to
the option specified in Seetion 3.24.2150
exereises sush option in the manner and time .
specified in said Section 3.24.2150, and
such person subsequently retires from eity
serviee pursuant to the provisions of Section
3.24.2160 and then dies within four months
from and after the effective date of this said
retirement without having reeeived from the
efty, for or because of such retirement,
benefits or allowanees totaling more than
one-quarter of his total accumulated
cantributions in the refirement system; or

3. Where a person who is cligible for and
entitled to the option specificd in Seetion
3.24.2150 exercises sueh option in the
manner and time specified in said Seetion
3.24,2150, and sueh person's service with
and for the ecunty of Santa Clara is
suhsequently diseontinued by means other
than retitement, because of physical or
mental incapacity for the performance of
duty, and such diseontinuance and incapaeity
continues without interruption from the time
of his discontinuance of eounty service until
his death, and sueh person has not
withdrawn any of his aeeummlated
contribution from either the county's or the
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city's retirement system; such person's
designated beneficiary, or his estate if no
beneficiary shall have been designated, shall
be entitled o receive, and shall be paid,
from the retirement fund established by the
provisions of this part, as a death benefit,
the following sums of money:
a. All of such person's accumulated
contributions, if any, in this retirement

systern; and
b. An amount of money equal to one-
twelfth  of such  person's annual

compensation during the twelve months
immediately preceding the terminationof
his service with and for the county of
Santa Clara, multiplied by the total
number of completed years of service for
which he is entitled to credit under his
retiternent  systern and  under  said
county's retirement system, but not to
exceed a maximum of one-half of such

antual compensation, reduced by the

amount of death henefit, excluding retum
of accumulated contributions, paid or
payable to such beneficiary and/or estate
under the said county's reticement
system.
Suhject to the provisions of Section 3.24.2020,
the person because of whose death such death
bensfit is payable may elect prior to his death, or
his beneficiary may elect after his death, to have
said death benefit paid in instaliiments as provided
in Seetion 3.24.2020 of this chapter.
In no event shal any beneficiary, estate or other
persen be entifled to any payments under the

" provisions of this section if any person is paid or

becomes entitied to any allowance or henefits
under the provisions of Section 3.24.2180.

(Prior code § 2904.170.)

3.24.2180 Death benefit where deceased had

A,

twenty years’ service and was at least

fifty-five years old.
If a person who is eligible for and entitled to the
option specified in Section 3.24.2150 exercises
such option in the manner and time specified in
such Section 3.24.2130, and if in addition such
person's employment with the county of Santa
Clara continzes without interruption from
September 9, 1974 until terminated by his death
before retirement and while in county service,
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and if in addition such persen at the time of his
said death had already attained the age of fifty-
five years and was entitled to credit, under the
retirement system of the county of Santa Clara
and under this retircment system, for a total of
twenty of more years of county and city service,
then in that event a monthly allowance equal to
one-half of the monthly service retirement
allowance which such person would have been
entitled to receive pursuant fo the provisions of
Section 3.24.2160 from the retirement fund
established by this retirement plan or system if as
of the date of his death he had retired from
county and ¢ty service pursuant to the provisions
of said Section 3.24.2160, shall be paid o the
following persons, as follows:
If the abovementioned deceased person
leaves a surviving spouse, to his surviving
spouse for as long as such surviving spouse
lives or until such surviving spouse
remarries, whichever is earfier; and
thereafter, collectively to those surviving
childrer, if any, of the abovementioned
deceased person who are under the age of
eighteen years and unmarried until atf such
.children attain the age of eigliteen years,
become married or die, whichever is earlier;
provided that no child shali be entitled to
receive or be paid any allowance after he or
she marries, attains the age of eighteen years
ot dies;

2. If the abovemenationed deceased peison
leaves no surviving spouse, but leaves
surviving unmarried children under the age
of eighteen years, collectively to those
surviving unmarried children who are under
the age of eighteen years until all such
children become married, attain eighteen
years of age or die, whichever is earller;
provided that no chiid shalt be entitled to
receive or be paid any allowance after he or
she marries, attains the age of eighteen years
ot dies. :

If the abovementioned deceased person leaves no
surviving spouse and ne unmairried children
under the age of eighteen years at the time of his
death, no altowance shall be payable or paid
under ot pursuant to the provisions of this
section.

Any altowance payable ot paid under or pursuant

to the provisions of this section shall be in lien of
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any benefits payable under or pursuant to the
provisions of Section 3.24.2170; however, a
person, or such person’s guardian, qualifying for
an allowanee under this seetion may elect, before
receiving any such allowance, to receive the
benefits payable under Section 3.24.2170 in lieu
of receiving or being entitled to receive any
ajlowance or allowances under this section.
Asused in this section, “surviving spouse” means
a surviving busband or wife who was married to
the abovementioned deceased person for at least
one year immediately prior to the deceased
person’s death, and “surviving child” includes a
surviving posthumousiy born child.

If, after all payments to which any person or
persons may be éntiled under the above

provisions of this section have been paid, the total.

of such payments made under the above
provisions of this section are less than the basic

SAN JOSE CODE

death benefit which would otherwise have been

payable under Section 3.24,2170 because of said

- person’s death, then in that event the amount of

such basic death benefit, less the amount of all

paymenits made under and pursuant to this

section, shafl be paid in 2 lump sam as follows:

1. If the person last entitled to the aliowance
provided by this section was the surviving
spouse of the sbovementioned deceased
person, and such surviving spouse has
rematried and is alive, such sum shall be
paid to sueh remarried spouse;

2. Otherwise, to the surviving children of the

abovementioned deceased person, share and
share alike, or if there are no surviving
children, to the estate of the person last
entitled to any allowance under this section.

(Prior code § 2904.171.)

3.24,.2190 Discontinuance of sezvice - Election

A

to leave accumulated contributions in
fund.

1. Ifa person who is eligible for and entitied to
the option specified in said Section
3.24.2150 exercises such option in the
manner and time specified in said Section
3.24.2150, and if, in addition, such person’s
employment with the county of Santa Clara
is discontinued by reason of resignation or
discharge, or by reason of layoff or leave of
absence deemed by the administering board
of the retirement system of the county to
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have resulted in permanent discontinugnce
{and in such ease, as of the date of the
determination by said board that the
discontinuance is permanent), or if the
disability retirement of sueh person under
both the eounty's retirement System and
under the city's rmetirement system is
followed by cessation of the disability and
cancellation of the disability allowanee such
person was receiving from the county
reticement system and also the disability
allowanee such person was receiving from
this retirement system and sueh person does
not reenter county or eity serviee or
employment, and if in addition the total
amount of sueh person's accumulated
contributions standing to his credit at such
time in this city’s refirement system is five
hundred dollars or more, he shall have the
right to elect, not later than ninety days after
the date upon which notice of such right is
mailed by this system to such person's latest
address on file in the office of this system,
whether to allow all or part (but in no event
less than five hundred dollars) of his
accurnulated contributions to remain in the
retwement fund of this system. Failure to
make such election shall be deemed an
urevecable election to withdraw  his
accumuiated contributions wunless  the
member is entitled to credit for twenty years
of serviee with the city. An eleetion to allow
all or part of one's aecumulated
contributions to remain in the retirement
fund estabiished by this system may be
revoked at any time as to afl the
contribations atiowed to remain in the fund,
or as o any part of them in excess of five
hundred dollars; and all comfributions
covered by such revocation may then be
withdrawn.

Upon withdrawal of any actumulated
ecnfributicns, the member withdrawing the
same shal! lose, and shall not be entitied to
any eredit for, any city service on account of
which such withdrawn contributions kad
theretofore been paid into this system's
retirement fund, In determining the city
service for which a member is no longer
entitled to credit upon withdrawal of ail or
part of his contributions, the withdrawn
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contributions shall be deemed fo tmve been
paid into the retirement fund on account of
the latest city service rendered by such
person to the city, or on account of his
earliest such service if so requested by such
person at fthe fime he withdraws his
contributions.

Such person may at any time, if he so elects,
volumtarily relinquish such right as he may
have o be credited for city service during
such periods of time as may be designated
by him without withdrawing any
coniributions paid by him beeause of sueh
city service, provided he rctains eredit for
not less than five years of continzous eity
service; and in sueh event, in determining
his eligibility for or the amoun: of any
“benefits to which he may become entitled,
he shall be given no eredit for any service so
relinguished by him, and any eontributions
left in the fund which were made because of
the service for which he has relinquished
credit shall be treated as additional
coniributions made pursuant to Section
3.24.590 or Section 3.24.740.

If sueh person does elect, in the above

circumstances, to allow his aceumiuisted:

contributions to remain in the retirement
fund established by this system, his
membership in this system shaf! be deemed
to eontinue, and he shall he entitled to
retirement for serviee or disability upon
satisfying the requirements for such
retirement as eontained in other parts of this
chapter, as sueh parts exist and are worded
on September 9, 1974, except that he shall
nnt be subject to the minimum service
requirements. After qualifieation of such
member for retiremert by reasnn of age or
disability, he shall be entitled to receive a
retirement aflowance based upon the amount
of his accumulated eontributions and city
service standing to his eredit at the time of
retirement and on the city emplayer

contributions held for him, and caleulated in-

the manner provided by the provisions of
other parts of this chapter, as they read on
Septernber 8, 1974, for determination of the
amount of =such allowance for other
members of this systern except that the
provisions of this chapter for minimum
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service and disability retiremnemnt allowances
do not apply to him unless he meets the
minimum service requirements therefor, In
the event such member should dic before
retiring pursuant fo the provisions of this
section, a desth benefit equal to his
accumuiated contributions in this retirement
system shall be paid to his designated
beneficiary, or to his estate if he fails fo
designate a beneficiary, unless a death
benefit is payable under the provisions of
Section 3.24.2170 in which [atter event the
death  benefit payable under Section
3.24.2170 shall be deemed to be in lien of
any death benefit provided for herein and no
death benefit shall be payable under the
provisions of this section.

In the event that the retirement system of the
equnty of Santa Clara should also give to
sald member the right in the abave-specified
clrcumstances, to continue to be a member
of the eounty retirement system and do
subsequently become entitled to service or
disability retirement under the county system
at the same time that such person could
retire under the provisions of subseciion A.
of this section, and if such member shonld
subsequently retire for service or disability
under the county’s system pursuant m such
provisions of the county's retirement system
at the same time that he retires under the
city’s retirement system pursvant to the
above provisions of subsection A, of this
section, then in that event the sonthly
service retiement allowance or monthly
disability retirement aliowance, as the case
may he, which sueh person shall be entitled
to receive from the retirement fund
established by this city system shall be, in
fien of the amount hereinabove specified in
suhsection A., an amounat of money which,
when added to the monthly retirement
allowanee which such person will be entitleil
to teceive under and pursnant to the eounty
retirement system, will make the total
amount of such city allowance and county
allowance equal the monthly service
retitement  allowanee, or the monthly
disability rctirement allowance if the
retirement is for disability, which such
persons waunld be entitled to recetve under
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and pursuant (o the provisions of subsection
A. of this section if Such person were
- entitled to have credited to him as city
service all county service for which he is
entitied to credit under the county retirement
systern and if such county service had been
rendered at the samerale of compensation as
that paid to him by the county for such
service,
In determining ot computing the amount of
any of the abovementioned city or county
allowances, no modification shall be made
becanse of said person's election 1o have
part of his allowance paid to himself during
his life and g part paid after his death {o any
survivor, estate or ofhier person under any
optional settlement prowsron or provisions
existing ineither the city's refirement system
or in the county's retitement system.
However, nothing herein contained shall be
deemed to prohibit sueh person from
exercising any optional settlement rights
granted him by a county retirement system
or plan. Also, If any person tetiring from
city service pursuant to the provistons of this
Section 3.24.2190 should wish to have part
of his above-specified city retirement
altowance paid to himself during his Iife and
a part paid after his death to a survivor,
estate or other person under and pursiant to
the optional settlement provisions of Part 19
of this chapter, he shall have the right to
have such done under and pursuant to and
subject to the provisions of said Part 19.
If, -after retiring from county and city
service as aforesaid, any such person should
become reinstaled into couoty service, his
city rtetirement and ecity requirement
allowance shall cease as of the date he is
refnstated into county service, and, except to
the extent hereinafter otherwise expressly
nrovided, neitfter be nor his estate ot any of
his survivors or beneficiaries shall thereafter
have any right to any retirement alfowance
or any right to any allowancc under any
optional retirement provision. However, if
after being so reinstated inte county service
he should again be retired from county
service, he shall then again be deemed fo
have retired, for the same cause, from ity
service as of the date of his last retirement
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from county services, and shall be entitled to
a city retirement allowance in an amiount
determined and caleulated in accordance
with the above provisions of this section,
and shafl have such other rights as are
hereinabove expressly granted by the above
provisions of this section with respeet to his
first retirement,

{Prior code § 2904.172.)

3.24.2200 Reentry into clty service,

A.

If after retiring from city service under and
pursuant to the provisions of Seetions 3.24.2160
or 3,24.2190 such retired person should again
become an officer or employee of the city of San
José, ofiter than as a member of the city council
or member of g city board o1 comunission, his
city retirement and city retirement allowance
shall eease as of the date he is re-employed by the
city, and, except to the exient hereinafter
otherwise expressly provided in this section,
neither he nor his estate or any of his survivors
or beneficiaries shall thereafter have any right to
any retirement atlowance, or any right to any
aliowance under any optional settlement
provision, or any other nghtunder the provisions
ofthis chaptcr If such person’s new employment
with the city is in a position which entitles him to
membership in the retirement system establiished
by the provisions of this chapter, he shall
thenceforth have only such tetirernent and other
rights as are provided for members generally by
the provisions of other parts of this chapter;
provided and excepting, however, that if he
should subsequently retire under and pursnant to
the provisions of other parts of this chapter, and
if at the time be so refires pursuant to provisions
of such offter parts he is receiving or is or
becomes . entitled to  receive a Iefirement
allowanee from the county of Santa Clara
because of county service tendered after
September 9, 1974, then in that event only he
shall have the right to receive, if he so elects, on
retiring from city service under this tetirement
system, while he is receiving a retirement
altowance from the county of Santa Clara, a
monthly retirement alfowanee from the city
determined and calculated as provided o Section
3.24.2160. The last-mentioned election must be
made prior to the time he is granted refiretnent.
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If a person who is eligible for and entitled (o the
option specified in Section 3.24.2150 exercises
such option in the mammer and time specified in
Section 3.24.2150, butsuch person‘semployment
with the county of Santa Clara does not confinue
without interruption from September 9, 1974,
until terminated by his retirement, either for
service or disability, under and pursuant to the
retirement plan or system of said county, and
suchperson shounld subsequently again become an
officer or employee of the city, he shal
thenceforth have no rights whatsoever to any
aliowances or benefits under the provisions of
this Part 22, except such as may hereinafter be
expressly granted by the provisions of this
section. If such person's szid new employment
with the city is in a position entitling him to
metnbership in the retirement system estabiished
by the provisions of this chapter, he shall
thenceforth have only auch retirement and other
rights as are provided for members generally by
the provisions of other parts of this chapter;
provided and excepting, however, that if sach
person's employment with the county of Santa
Clara had been discontiried under and by virtue
of circumstances or reasons specified in Section
3.242190, and if in addition upor so
discontimiing his employment with the county
such person was entitled fo continue and has
continved his membership in the county's
retirement systern as described in subsection B. of
Section 3.24.2190, and if in addition such
person, at the Same time that he should
subsequently retire from city service under the
reticement system estahlished by this chapter
shouid also be eligible to retire and does retire
for or from county service under the county's
retirement system, then in that event only he shall
have the right to receive, if he so elects, on
retiring from city service under this retirement
system while he is receiving a retirement
allowance from the county, 2 monthly retirement
allowance from the city determined and
cafculated asprovided in Section 3.24.2160. The
last-mentioned election must be made prior to the

§ 3.24.2220

3,24.2210 Return to city employment,
A. Either

1. Any person who is eligible for and entitied
to the option specified in Section 3.24.2150
and who exercises such option in the manner
and time specified in Section 3.24.2150; or

2. Any person employed on September 8,
1974, in the cornmunications department of
the city who on September 9, 1974 was
employed in the commurdeations department
of the county of Santa Clara, who had five
hundred dollars or more of accumulated
contributions standing to his credit in this
system on September 8, 1974, all of which
contributions were withdrawn by such
person upon county employment; who is not
entitled to service or disability retirement in
the county system, and

3.  Whose employment with the county of Santa
Clara terminated for any reason on or before
March 7, 1975, and who returned to city
empioyment on or before March 7, 1973; or

4. 'Who is laid off from the county and returns
to city employment on or hefore September
8, 1976, shall be entitied to credit under this
system for service rendered to the county by
contributing, within thirty days after
returning to city employment, fo this system
for such period of county service, an amount
of money such person would have heen
required to contribute to this system had he
been a city employee during his period of
county employment based upon his county
rate of compensation, and his compensation
for retirement purposes shall for such period
of county service be computed at the rate of
pay paid him by the county for such service,

In the event any person returns to city service

under this section, the other sections of Part 22

shall not apply to him, and he shall have only

such retirement and other rights as are provided
for members generally by the provisions of other
parts of this chapter, except insofar as additional
rights, if any, are given hy this Section
3.24.2210.

time he is granied retirement. {Prior code § 2904.174.)

(Prior cade § 2904.173.) _
3.24.2220 Retirement at age fifty-five - Lass
than five years ol county serviee.

A. Any person who is eligible for and entitled to the

option specified in Section 3.24.2150 who

171




§3.24.2220

exercises such option in the maoner and time
specified in said Section 3.24.2150 whose
employinent with the county of Santa Clara
continues without interruption froin Septercber 9,
1974 until he reaches age fifty-five, who is
otherwige eligible to retire for service under and
pursuant to a retirement plan or system of the
courtty, except that he does nos have five years of
county service, who terminates his employment
with the county at age fifty-five, shall be deerned
to have retired from city service and eligible for
service reticement benefits under other parts of
this chapter as of the day of such termiration, if
he contributes, within thirly days afier such
termination, lo this systesm for his period of
county service the amount of money he would
have been required to contribute to this system
had he been a city employee during his period of
county employment based upon his county rate of
compensation, and his compensation for
retirement purposes shall for such peried of
county service be computed at the rate of
compensation paid him by the county for such
service.

In the event that such person elects to contribute
said amount under the conditions above stated,
the other sections of Part 22 shall not apply o
him, and he shall have only such retirercent and
other rights as are provided for roembers
generally by the provisions of other parts of this
chapter, except insofar as additional rights, if
any, are given by this section.

(Prior code § 2904.175.)

3.24.2230  Additional costs-to be borne by city.
All additional costs incurred by this retirement

system because of any special benefits provided by the

provisions of this Part 22 to any city officers or

employees or former officets or employees over and.

above such benefits as would be provided o such
employees by provisions of ather parts of this chapter
if this Part 22 had not heen adopted shall be borne and
paid for by the city.

(Prior code § 2904.177.)

3.24.2240 Reference to other parts o1 sections.
Whenever reference is made by any of the
provisions of this Part 22 to any other parts, or to any
sections contained in any other part of this chapter,
such reference shall be deemed to be made to such
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other part gt section or sections us it or they existed on
September 8, 1974.
(Prior code § 2904.176.)

Part 23

MEDICAL BENEFITS FOR CERTAIN
RETIREES AND SURVIVORS

Sections:

Medical benefits for retived
members.

Medicat benefits for survivors of
members,

Requirements for participation in
medical insurance plan.
Allocation of costs of providing
medical insurance coverage to
members or survivors,

Eligilife medicat plan,

3.24.2250
3.24.2260
3.24.2270
. 3,24,2280

3.24.2290

3.24.2250 Medical benefits for retired
members.

Subject te the provisions of this chapter, if a
member is retired for service or disability and at the
time of such retitement is entitled to credit for fifieen
or more years of service, or is receiving an allowance
equai to at Jeast thirty-seven and one-half percent of
the final compensation of said member, said member
nay be entitled to medical insurance coverage in an
eligible medical plan as specifised o Section
3,24.2270, below.

(Ord. 21763.)

3.24.2260 Medical henefits for survivers of
members,

Subject to the provisions of this chapter, if a
surviving husband, wife, child and/or children, as
those terms are defined in Section 3,24.2040 of this
chapter, is receiving a monthly survivorship allowance
pursuant to Part 20 of this chapter because of the death
of a member, and the member either died before
receiving retirement pay or was retited for either
service or disability, and snch member was at the time
of death entitled to credit for fifteen ot more years of
service or was receiving an allowance of at jeast
thirty-seven and one-half percent of final -
compensalion, then in said event, the surviving
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hnsband, wife, child and/or children may be entitled
to medicai insurance coverage in an eligible insurance
plan as specified in Section 3.24,2270, betow.

(Ord. 21763.)

3.24.2270 Requirements for particlpation in

medical insnrance plan.

A. A member, as specified in Section 3.24.2250,
above, is eligile to patticipate in a medical
insurance plan sponsored by the city provided
that the member satisfies the following
requirements: ’

The member retires for service or disability
pursuaot to the provisions of this chapter;
and

2. The member applies for medical insurance
coverage at the time of his or her retirement
in accordance with the provisions of the
medical insurance plan, and agrees to pay
any applicable premiuvms.

B. A survivor, as specified in Section 3.24.2260,
above, is eligible to participate in a medical
insurance plan sponsored by the city provided
that the following conditions are satisfied:

1. The survivor is recefving a monthly
survivorship allowance becatse of the death
of a member who either died during his or
her employment with the city or died after
he or she termipated city employment and
was retired pursuant to the provisions of this
chapter; and

.2. At the time of the member's death, the
member and the survivor were enrolled in
one of the medical insurance plans
sponsored by the city; and

3. The sarvivor applies to coniinue medical
insurance coverage at the time of the
member's death, and agrees to pay any
applicable premiums,

C. A member may secure medical insurance
coverage for & spouse only if the spouse and
member were married at the time of said
member’s retirement for service or disability. A
surviving husband or wife shall be eligible for
single coverage only, unless at least one
unmarried chitd of the member, or of the
member's husband or wife, under the age of
eighteen years, is surviving the death of the
member; in such case, if at the of the member's
death such child was enrolled in a medical
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insurance plan sponsored by the city, then the
surviving husband or wife shall be eligible for
family coverage.

.. Asused in this section, “medical insurance plan

sponsored by the city” means an eligible medical
plan as described in Section 3.24.2280, below.
Notwithsianding the provisions of Sections
3.24.2270.A.1., 2., and 3., and 3.24.2270.B.1.,
2., and 3., members or their survivors who
would otherwise qualify for participation in a
medical insurance plan pursuant to the provisions
of this part, but who, at the time of retirement or
death, could not enroll because the bhenefits
provided in this part were not availabie at the
time of the member's retirement for service or
disability or death of the member, may enroll in
an eligible insurance plan as provided for in this
part om or before October 31, 1984, If a member
or survivor does not enroll on or before October
31, 1984, then said members or their survivors
must otherwise comply with the coverage
limitations provided in Section 3.24,2270 and
with slt other provisions of this part.

(Ords. 21763, 22807.)
3.24.2280 Allocation of costs of providing

medical insurance coverage to
members or survivors.
Premiums for medical insurance coverage under

this part shalt be paid as follows:

The c1ty shall pay that portion of the
premium  which represents zn  amount
gquivalent to the Jowest of the premiums for
single or family medical insurance coverage
for which the member or survivor is gligible
and in which the member or survivor enrolls
under the provisions of this part, which is
available to an employee of the city at such
time as said premiurm is doe and owing,

2. Members or survivors shall be required to
pay that portion of the premium which
represents the difference between the cost of
the preminm for the medical plae selected
by the member or the snrvivors and the
portion paid by the city. Such premium as is
required o be paid by a member or survivor
shall be deducted from the allowance
payable to such member or survivor under
this chapter,

(Ord. 21763.)
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3.24,2290 Eligible medical plan,

For purposes of this part, members of their .

survivors may secure medical insurance coverage only
from an eligible medical plan with which the eity has
entered into a contract for the provision of hospital,
medieal, surgical and related benefits as part of the
city's benefits to eity employees.

(Ord. 21763.)

Part 24

DENTAL BENEFITS FOR RETIRED
MEMBERS AND SURVIVORS

Sections:

Dental benefits for retired
memberg.

Dental benefits for survivors of
members.

Requirements for participation in
dental insurauce plan,

Costs of dental insurance.
Eligible dental plan,

3.24.2300
3.24.2310
3.24.2320

3.24.2330
3.24.2340

3.24.2300 Denial benefits for retired members,
Subject to the provisions of this chapter, if a
member of this system is refired for service or
disability and at the time of such retirement is ()
entitled to credit for five or more years of service, OF
(i) is reeciving an allowance equal to at jeast thirty-
seven and oue-half percent of the final compensation
of said member, or (iii) would be receiving an
aliowance equal to ai least thirty-seven and one-half
percent of the final compensation nf said member if
the workers' compensation offset set forth in Section
3.28. 1040 did not apply, then said member may be
entitled 10 denta] insurance coverage in an eligible
dental plan as specified in this part.
{Ord, 22261.)

3.24.2310 Dentai bencfits for survivors of
members.

Subject to the provisioas of this chapter, if a
surviving husband, wife, child and/or childeen, as
those terms arc defined in Section 3.24.2310, is
receiving a monthly survivorship allowance pursuant
to Part 20 of this chapter because of the death of o
member of this system, then said surviving husband,
wife, child and/ar children may be entitled to dental
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insurance coverage in an eligible dental plan as
specified in this part, if the following conditions are
satisfied:

A. The member cither died before receiving
retirement pay or was retired for cither service or
disability; and

Such member was at the time of death:

1. Entitled to credit for five or more years of
service; OF

Was receiving an allowanes equal to at least
thirty-seven and one-half percent of finat
conpensation; of

Would have been receiving an allowance
equal to at least thirty-seven and one-half
pereent of final compensation if the workers'
compensation offvet set forth in Section
3.28,1040 did not apply.

(Oxd. 22261.)

2.

3.24,2320 Requirements for partleipation in

dental insurance pian.

A. A member, as specified in Section 3.24.2300
above, is eligible to participate in a dental
insurance plan sponsored by the eity provided
that the member satisfies the following
requirements:

1. The member terminates city employment
pursuant to the retirement provisions of this
chapter; axi

2. At the time of his or her retirement, the

member is enrolled in one of the dental
insurance plans sponsored by the city.

B. A survivor of a member, as specified in Section
3.24.2010, above, is eligible to participate in a
dental insurance plan sponsored by the city
provided that the survivor satisfies the following -
requiremments:

1. The survivor is reeciving a mnonthly
survivorship allowance because of the death
of 2 member who either died during his or
her employment with the city or died after
he or she terminated city eraployment
phrsuant 1o the retirernent provisions of this
chapter; and

2. At the time of the member's death, the
member and the survivor were enrolled in
ong of the dental insurance plans spensored
by the city.

C. Notwithstanding the provisions of subsections A.

and B, of this section, all retired members and
survivors who meet the qualifications set forth in
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David Weintraub

From: ruth paik [ruthpaik@yahoo.com|
Sent:  Friday, April 26, 2013 10:45 AM
To: David Weintraub

Subject: Dr.'s Note

Hi David: Please et me know asap if you think 1 should contact OUSD with my Dr.’s note, or if
you think it's okay to walit longer/wait for them to contact me about it. Thank you--Ruth

4/26/2013



UPS Internet Shipping: Shipment Label https://www.ups.com/uis/create?ActionOriginPair=default___PrintWi...

UPS Internet Shipping: View/Print Label

1. Ensure there are no other shipping or tracking labels attached to your package. Select the
Print button on the print dialog box that appears. Note: If your browser does not support this function
select Print from the File menu to print the labet.

2. Fold the printed sheet containing the label at the line so that the entire shipping label is visible,
Place the labe} on a single side of the package and cover it completely with clear plastic
shipping tape. Do not cover any seams or closures on the package with the label. Place the
label in a UPS Shipping Pouch. If you do not have a pouch, affix the folded label using clear plastic
shipping tape over the entire label.

3. GETTING YOUR SHIPMENT TO UPS

UPS locations include the UPS Store®, UPS drop boxes, UPS customer centers, authorized
retail outlets and UPS drivers.

Schedute a same day or future day Pickup to have a UPS driver pickup all of your internet Shipping
packages.

Hand the package to any UPS driver in your area.

Take your package to any location of The UPS Store®, UPS Drop Box, UPS Customer Center, UPS
Alliances (Office Depot® or Stapies®) or Authorized Shipping Outiet near you. ltems sent via UPS
Return Services(SM) (including via Ground) are aiso accepted at Drop Boxes. To find the location
nearest you, please visit the 'Find Locations' Quick tink at ups.com.

Customers with a Daily Pickup
Your driver will pickup your shipment(s) as usual,
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